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FAIR WORK COMMISSION 
Form F7—Notice of Appeal 

Form F7—Notice of Appeal 

Fair Work Act 2009, s.604; Fair Work Commission Rules 2013, rules 52 and 56 

This is an application to the Fair Work Commission to appeal a decision or order of the Commission in 
accordance with section 604 of the Fair Work Act 2009. 

The Appeiiant 

These are the details of the person who is lodging the appeal. 

Title [ X ] Mr [ ] Mrs [ ] Ms [ ] Other please specify: 

Stephen First name(s) 

Surname Fitzgerald 

Postal address Unit 2,1 Avalon Parade, 

Suburb Avalon Beach 

Postcode State or territory 

Phone number 

2107 NSW 

Fax number 02 99732831 

Email address info@hootgallerY.cGm 

If the appellant is a company or organisation please also provide the following details 

Legal name of business 

Trading name of business 

N/A 

ABN/ACN 

Contact person 

How would you prefer us to communicate with you? 
[ X ] Email (you will need to make sure you check your email account regularly) 

[ ]Post 

Does the Appeiiant need an interpreter? 
If the Appellant requires an interpreter (other than a friend or family member) in order to 
participate in the hearing, the Fair Work Commission will provide an interpreter at no cost. 

[ ] Yes—Specify language 

[ X ]  N o  

Does the Appellant require any special assistance at the hearing or conference (eg a 
hearing loop)? 

[ ] Yes—Please specify the assistance required 

[ X ] No 

1/6 Fair Work Commission Approved Forms—approved 22 August 2016 
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FAIR WORK COMMISSION 
Form F7—Notice of Appeal 

Does the Appellant have a representative? 
A representative is a person or business who is representing the Appellant. This might be a 
lawyer, a union or a family member or friend who will speak on behalf of the Appellant. There 
is no requirement to have a representative. 

[ ) Yes—Provide representative's details below 

[ X ] No 

Appellant's representative 

These are the details of the person or business who is representing the Appellant. 

Name of person 

Firm, union or company 

Postal address 

N/A 

Suburb 

State or territory 

Phone number 

Postcode 

Fax number 

Email address 

The Respondent 
These are the details of the person or business responding to an appeal. Note that the 
Commission will send a copy of your notice of appeal to the contact person you name below. 

Title [ ] Mr [ ] Mrs [ X ] Ms [ ] Other please specify: 

First name(s) 

Surname 

Postal address 

Suburb 

State or territory 

Phone number 

Postcode 

Fax number 

Email address nbarclav@woolworths.com.au 

If the respondent is a company or organisation please also provide the following 
details 

Legal name of business Woolworths Limited 

Trading name of business Woolworths Supermarket 

ABN/ACN 

Contact person Nicole Barclay 

2/6 Fair Work Commission Approved Forms—approved 22 August 2016 
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FAIR WORK COMMISSION 
Form F7—Notice of Appeal 

1. The decision to be appealed 

1.1 Please provide the details of the matter you are seeking to appeal. 

You will find all of these details on the decision or order you received from the Commission 

Commission 
matter number 

U2016/14484 

Applicant 

Respondent(s) 

Decision maker 
(name of Member 
or delegate of the 
Commission) 

Date of decision 

Stephen Fitzgerald 

Woolworths Ltd 

Commissioner Cambridge 

5th April 2017 

1.2 Please provide a description of the decision and/or order you are appealing. 

Jurisdictional Objection - Application Dismissed 

2. Grounds for appeal 

2.1 What are the grounds for your appeal? 
Using numbered paragraphs, set out the grounds for appeal. In unfair dismissal appeals, 
grounds relating to "significant errors of fact" should be set out under a separate heading. 
Attach extra pages if necessary. 

[1] The misleading process of the Fair Work Commission and unfounded Jurisdictional Objection. 

[2] Extracted from the decision of Commissioner Cambridge dated 5th April 2017 copy attached as follows: -

employment not terminated on the initiative of "Unfair dismissal - jurisdictional objection - s. 386 
employer - application dismissed. " 

[3] This is the biased opinion of Commissioner Cambridge. The overwhelming evidence is Woolworths 
intention to get rid of staff including myself. Have another look at the witness statement of Ray Platter on 
page 22 of my (3 of 6) CLOSING SUBMISSION. Have another look at the actions of William Lose in terms of 
bullying and harassment to get rid of staff. How Commissioner Cambridge could turn a blind eye to the 
evidence and facts is astonishing and goes beyond questionable in view of the FWC process that has been 
uncovered and outlined in my attached (2 of 6) FWC Appeal attachment. 

[4] NOTE: In view of the above, the matter has been referred to your Ministerfor investigation and 
explanation. See covering letter (6 of 6) to your Minister attached. Also, please view the following: 

(2 of 6) FWC Appeal 25th April 2017 - Matter U2016/14484 

(3 of 6) CLOSING SUBMISSION by Stephen Fitzgerald U2016-14484 

(4 of 6) FWC DECISION Matter U2016-14484 

(5 of 6) Notice of Listing Mention re: Costs U2016/14484 

3/6 Fair Work Commission Approved Forms—approved 22 August 2016 
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FAIR WORK COMMISSION 
Form F7—Notice of Appeal 

3. Public interest 

3.1 Please set out the matters that you believe make it in the public interest for the 
Commission to grant permission for the appeal. 
Note: section 400(1) of the Fair Work Act 2009 prohibits the Commission from granting 
permission to appeal from a decision made under Part 3-2 of the Act relating to unfair 
dismissal unless the Commission "considers that it is in the public interest to do so." 

Please view the attached: 

(1) FWC Appeal 25th April 2017 - Matter U2016/14484 

In brief: This case destroys any faith that the public has in the system and the process of the Fair Work 
Commission to protect the interest of Australian workers 

Attach additional pages if necessary. 

4. Stay under section 606 of the Fair Work Act 2009 

4.1 Are you seeking a stay of the original decision? 

A stay means that the original decision will not be enforced while the appeal is being heard. 

[ X ] Yes 

[ ] No 

If you answered yes to question 4.1—specify whether a stay is sought of the whole or part of 
the decision or order and, if a stay of part only is sought, please specify the part. 

All of the Decision 

4/6 Fair Work Commission Approved Forms—approved 22 August 2016 
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FAIR WORK COMMISSION 
Form F7—Notice of Appeal 

5. Extension of time 

5.1 Are you making this application within 21 calendar days of the decision that you 
are appealing being issued? 
[ X ] Yes 

[ ] No 

If you answered no to question 5.1—Explain the reason for the delay and the grounds on which you 
say an extension of time should be granted. 

6. Urgent appeals 
The Commission's appeal allocation procedures are intended to ensure that all 
appeals are heard within 12 weeks of being filed. If it is necessary for your appeal to 
be heard on a significantly more urgent basis than this, you must apply for your appeal 
to be heard on an expedited basis. 

6.1 Is an expedited appeal hearing sought? 
[ ] Yes 

[ X ]  N o  

6.2 If you have answered yes to question 6.1—Please set out the circumstances 
which make it necessary for your appeal to be heard on an urgent basis. 

Although, please see 

(4) Notice of Listing Mention re;Costs U2016/14484 

Please defer Notice of Listing Mention re: Costs and advise me accordingly before Monday 1 May 2017. 

Attach additional pages if necessary. 

5/6 Fair Work Commission Approved Forms—approved 22 August 2016 
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FAIR WORK COMMISSION 
Form F7—Notice of Appeal 

Signature 
If you are completing this form electronically and you do not have an electronic signature you 
can attach, it is sufficient to type your name in the signature field. You must still complete all 
the fields below. 

Signature 
•̂'6 

C, 
Name Stephen Fitzgei 

25,h April 2017 Date 

Capacity/Position Appellant 

Where this form is not being completed and signed by the Applicant, include 
the name of the person who is completing the form on their behalf in the 
Capacity/Position section. 

PLEASE RETAIN A COPY OF THIS FORM FOR YOUR OWN RECORDS 

6/6 Fair Work Commission Approved Forms—approved 22 August 2016 
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APPEAL MATTER: U2016/14484  
 
IN THE FAIR WORK COMMISSION 
FWC Act 2009 Section 386 (1) (b) 
 
Appellant: Mr Stephen Fitzgerald ACIV 
 
Respondent: Woolworths Ltd T/A Woolworths Supermarkets 
 
Appeal lodgement date 25th April 2017 (Continued from form_f7 attached) 
 
 
 
[5] I refer to the decision handed down by Commissioner Cambridge, in relation to this matter, 
dated 5th April 2017 copy attached.   
 
[6] My case proves, with evidence, unlawful workplace practice by Woolworths Ltd being 
unlawful bullying, harassment and intimidation of 6 Woolworths staff included myself. My 
case also proves, with evidence, Woolworths intention to unlawfully get rid of staff from 
Woolworths Supermarket Avalon and, admission of their intention to “get rid of staff” as 
outlined in my closing submission dated 15th March 2017, copy attached. 
 
[7] In particular, in the witness statement of Ray Platter where Woolworths Manager William 
Lose said to Ray Plater that “he got rid of me”. On Page 22 of my closing submission. 
 
MY DISMISSAL IN BRIEF 
 
[8] I was dismissed in the sense that I was forced to resign my position as back dock 
coordinator at Woolworths Avalon, on 27th November 2016, because of my employer’s 
conduct towards me. I was subject to severe intimidation, harassment and bullying over the 
month leading up to me taking forced leave. This was to the point that I felt I had no choice 
but to resign when my leave entitlements ran out.   
 
[9] I was doing an extremely dangerous job and the harassment lead to distraction making 
the job even more dangerous. Woolworths manager William Lose repeatedly blocked me 
from accessing my work station desk and stool and then threw my desk and stool out with 
the rubbish. He admits to doing this as outlined in my Closing Submission.  
 
[10] I made representations to the manager about feeling that William Lose wanting to get 
rid of me and he did nothing to curtail the bullying and harassment. The manager admits to 
and acknowledges those representations. To exacerbate the situation false accusations were 
made against me, my locker was broken into by management and my safety officer photo 
was removed and thrown away. 
 
[11] If your manager did this to you how would you feel? Put yourself in my position - You 
would feel like you are not wanted and who with any self-respect would work where they are 
not wanted and treated this way. This created a high stress situation requiring personal leave. 
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[12] An existing medical condition then manifested and I needed prolonged treatment for CLL 
as detailed in my original submission. I then took annual leave and when my leave 
entitlements ran out as outlined above, I felt forced to resign. I was unlawfully driven out of 
my job along with two other staff members being Grocery Manager Sanjah Sah and Produce 
Manager Tenny Han. 
 
[13] Up to that point I was still employed by Woolworth’s and made my Fair Work Commission 
– Unfair Dismissal Remedy (UDR) claim in the prescribed 21-day period. As confirmed by 
Commission Cambridge in his decision.   
 
[14] As a result of these actions, by Woolworths Ltd, I made representations to the Fair Work 
Commission for Unfair Dismissal Remedy in relation to Fair Work Act 2009 Sect 386 (1) (b) as 
follows: 

[15] FAIR WORK ACT 2009 - SECT 386  

Meaning of dismissed  

             (1)  A person has been dismissed if:  

                     (a)  the person's employment with his or her employer has been terminated on the 

employer's initiative; or  

                     (b)  the person has resigned from his or her employment, but was forced to do 

so because of conduct, or a course of conduct, engaged in by his or her employer.  

 

MEETING UNFAIR DISMISSAL CRITERIA 
 

[16] I have followed all Fair Work Commission protocol and met all requirements in support 
of my Unfair Dismissal Remedy claim as follows: 
 
[17] (a) the person has been dismissed; and “Refer to the events leading up to my resignation 
and letter of forced resignation attached to my Submission by the Applicant and subsequent 
termination of my employment on 31st January 2017 by Woolworths”.  
  
[18] (b) the dismissal was harsh, unjust or unreasonable; and “I was doing my job extremely 
well. Also, refer to bullying, harassment and intimidation. There was no performance issue. 
When I discussed my treatment with the Store Manager he did nothing about it”. 
 
[19] (c) Small Business Fair Dismissal Code; and “The employer is Woolworths who employs 
110,000 staff. Subsequently, Small Business Fair Dismissal Code does not apply in my case”. 
 
[20] (d) the dismissal was not a case of genuine redundancy. “There is no real training 
available to do the back-dock job. Just years of experience to be able to work efficiently and 
safely. Woolworths has replaced me with inexperienced immigrants - student visa holders 
from India. Therefore, redundancy does not apply”. 
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TIMING OF UNFAIR DISMISSAL REMEDY CLAIM 
 
[21] In the decision of Commissioner Cambridge, he was concerned that I was considering 
Unfair Dismissal Remedy for some time. You would not make an Unfair Dismissal Remedy 
(UDR) claim unless you were considering it for some time first. The FWC work with UDR every 
day so it’s easy for them. The general public don’t know what their rights are or the procedure 
since they have no previous experience in this complex area.  
 
[22] It follows then that one would need to fully investigate first before making a UDR claim. 
This of course takes considerable time. So why does Commissioner Cambridge make such a 
point of me considering making a UDR claim before making a UDR claim? I don’t understand 
his point. 
 
[23] This then brings us to the Fair Work Commission Service Charter as follows: -  
 
Service charter | FWC Main Site - Fair Work Commission 

https://www.fwc.gov.au/about-us/operations/service-charter 

Feb 24, 2016 - Commission staff are committed to providing excellent levels of fair and 

efficient ... prompt, courteous and respectful; professional and helpful. 

Our service 

We will work to ensure that our service is: 

informative, accurate and timely 

prompt, courteous and respectful 

professional and helpful. 

 

Fairness 

Commission staff are committed to providing a service that is ethical, fair and free from 

discrimination. 

 
[24] The really disturbing issues that have come to light is that the FWC discouraging legal 
representation and states that parties to proceedings bear their own costs, as follows:  
 
LEGAL REPRESENTATION NOT REQUIRED BY THE FWC 
 
[25] Extracted from the Fair Work Commission website – Hearings and conferences: -  
 
 “5. You do not need to have legal representation at a conference or hearing, but if you wish 

to be represented by a lawyer or paid agent, your representative will first need to ask 

permission from the Commission Member or Commission staff conciliator.” 

 
[26] I was told by the helpful FWC staff that legal representation is discouraged and you don’t 
need legal representation as confirmed above. What is truly disturbing is as follows: -   
 
[27] In the pre-hearing conference Commissioner Cambridge asked Woolworths 

representative Nicole Barclay if she would be represented by a solicitor or a barrister and she 

said “no”.  

9 of 378
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[28] I was there, I heard what was said, I am witness to that. This suggested and confirmed 

that I did not need legal representation.  

 

[29] When I quizzed Commissioner Cambridge, in the hearing, he denied asking her that 

question! He said, “I would not say that” It is not in the transcripts and I was denied the voice 

recordings of the Pre-hearing conference. Also, it may have been said off the records. But 

again, I am witness to what was said and I was misled by that.  

 

[30] In addition, since Nicole Barclay said she would not have legal representation, at what 

point in time would lawyer Ian Bennett of Sparks Helmore have been given the permission 

required, by the Fair Work Commission, to represent Woolworths at the hearing? Resulting 

in $30,000 in legal costs. 

 

[31] I was totally misled and also, where is the evidence that Woolworths were given 

permission to have legal representation? The reason I ask is that I now face a $30,000 legal 

bill from Woolworths in relation to the Notice of Listing for Costs copy attached. 

 

[32] PARTIES TO PROCEEDINGS MEET THEIR OWN COSTS 
 
“Section 611(1) of the Act says that parties should usually bear their own costs in relation to 

matters before the Commission,” 

 
[33] Again, I was advised by the helpful FWC staff that parties bear their own costs confirmed 
by Section 611(1) above. Otherwise, why would anyone with no money proceed with an 
Unfair Dismissal claim if they faced a $30,000 legal bill? They wouldn’t… I would not have 
proceeded. So, what’s going on? Is it the intention of the Fair Work Commission to beat 
people to death for seeking justice? 
 
[34] I’m not a lawyer – The FWC discourages legal representation. Here I am with a proven 
case now facing Woolworths legal costs probably exceeding $30,000. Money I don’t have and 
can never possibly pay. The outcome here is that myself and my dependent disabled wife will 
be driven into bankruptcy by Woolworths. 
 
[35] All based on a jurisdictional objection that has no foundation. A glaringly obvious 
question comes to light – Why wasn’t the jurisdictional objection managed at the beginning 
of the case, as it should have been, to avoid Woolworths legal costs? This will need to be 
explained by the Fair Work Commission and I’ll be making representations to your Minister, 
Senator the Hon Michaelia Cash for that explanation. I expect a snow job from the Fair Work 
Ombudsman so I won’t go down that path. 
 
[36] With 20 years’ experience and 300 cases under his belt Commissioner Cambridge was 
fully aware of correct procedure. Himself and Woolworths were aware of the consequences 
of the jurisdictional objection at the beginning of the case and before the hearing commenced 
but did nothing. What’s that telling us?   
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HOW ARE OBJECTIONS TO APPLICATIONS FOR UNFAIR DISMISSAL MANAGED? 
 
[37] Please refer to page 3 of PDF “guide_5_objectiontoapp” attached 
Depending on the nature of the objections raised, the Commission will either:   

 

• hold a conference or hearing to determine the jurisdictional objections first, and deal 

with the objections independently of the merits of an application. The Commission 

refers to this as a Jurisdiction conference or hearing.  

 

• hold a conference or hearing that deals with the jurisdictional objections and the merits 

of the an application together or one after the other. The Commission refers to this as 

a Jurisdiction and arbitration conference or hearing’. 

 

[38] So, what happened – Was it the intention of the Fair Work Commission to run up a 

$30,000 legal bill and then dump it on me to crush me into the dirt. Because that’s how it 

appears. It appears, smells and looks like a set up by the Fair Work Commission, in collusion 

with Woolworths, and you will have to go a long way to convince me otherwise. 

 
[39] What do you think this case will do for public confidence in the system? How can working 
Australians possibly have any faith in the Fair Work Commission to look after their interests. 
What does this then say about the Minister and the elected Government that is supposed to 
look after the interests of the working Australians who vote them into power?  
 
[40] From where I stand – I have a total loss of faith in the system and it’s not because the 
case went against me. Other than the jurisdictional objection I clearly won the case. It’s based 
on the evidence and the facts that I have presented and have come to light! 
 
[41] I feel like I have been misled and treated with contempt by the Fair Work Commission 
and what’s that telegraph to the Australian population? I am not a slouch. I come from a 
highly-respected family with political and academic affiliations.  I do a lot of community work 
and have been a long-standing member of the Avalon Chamber of Commerce. If that carries 
any weight at all in terms of seeing some justice… We shall see. 
 
[42] Of the 300 cases heard by Commissioner Cambridge the FWC conciliator told me that 
very few of the people seeking justice ever win. Now I understand why and I would like to see 
the statistics on that. With evidence. How many have won and how many have been crushed 
into the dirt the same way the FWC is intending to bankrupt and destroy me to shut me up? 
It won’t work, it will just make me stronger and more determined. 
 
[43] Like any decent Australian, if I see something fundamentally wrong going on in society I 
feel overwhelmingly compelled to do something about it. The issue is no longer Woolworths. 
Corporations with no morals, no scruples and no respect for the law, as proven with evidence 
in my case, will get away with what you let them get away with. The issue is clearly the process 
of the Fair Work Commission and that will be my focus from this point forward. 
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[44] In view of this I request that my case is reviewed by the full board of the Fair Work 
Commission and, as pointed out above, public confidence is at stake. My case for Unfair 
Dismissal Remedy is now irrelevant in the scheme of things. It is the process of the Fair Work 
Commission and the reputation of the Federal Government that is now of primary concern. 
 
[45] in addition, as outlined at the beginning  of my Closing Submission, I require that the false 
accusations made against me, by Woolworths, be removed from all the records in the Fair 
Work Commission and I’ll need to see evidence of that. 
 
Respectfully  
 

 
Stephen Fitzgerald 
Unit 2, 1 Avalon Parade 
Avalon Beach NSW 2107 
AUSTRALIA  
02 99732831  
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[2017] FWC 1730 

it-

FairWork 
Commission DECISION 

Fair Work Act 2009 
s.394 - Application for unfair dismissal remedy 

Stephen Geoffrey Fitzgerald 
v 
Woohvorths Limited 
(U2016/14484) 

COMMISSIONER CAMBRIDGE SYDNEY, 5 APRIL 2017 

Unfair dismissal - jurisdictional objection - s. 386 - employment not terminated on initiative 
of employer - application dismissed. 

This Decision involves an application for unfair dismissal remedy made pursuant to 
section 394 of the Fair Work Act 2009 (the Act). The application was made by Stephen 
Geoffrey Fitzgerald (the applicant). The respondent employer is Woolworths Limited (the 
employer). 

HI 

The application was filed at Sydney on 5 December 2016, and the employer filed a 
response on 29 December 2016. The application indicated that the date that the applicant was 
allegedly constructively dismissed was 27 November 2016. Consequently, the application was 
made within the 21 day time limit prescribed by subsection 394 (2) of the Act. 

12] 

Conciliation of the claim was unsuccessful, and the matter proceeded to arbitration in 
a Hearing held on 3 March 2017. The Hearing involved the taking of evidence in respect to 
both the jurisdictional objection raised by the employer, which involved the question of 
whether the applicant was a dismissed employee, and also the substantive merits of the 
application. 

131 

At the Hearing, the applicant represented himself. The applicant gave evidence as the 
only witness who was called to provide evidence in support of the claim. However, the 
Commission pennitted two further witness statements which had been made on behalf of the 
applicant, to be introduced into evidence without the deponents of those statements being 
called as witnesses. The employer was represented by its Employment Relations Specialist, 
Ms N Barclay. Ms Barclay introduced evidence from four witnesses each of whom was cross-
examined by the applicant. 

14] 

Factual Background 

The applicant commenced employment with the employer on 14 June 2008. The 
applicant was engaged as a Team Support member working at the Woolworths Supermarket 
store located in the Sydney suburb of Avalon. The applicant worked on a part-time basis 
which involved engagement for 25 hours per week. The applicant's regular working hours 

(51 
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[2017] FWC 1730 

involved five shifts of five hours duration each, Saturday to Wednesday evenings, from 5:30 
pm to 10:30 pm. The work that the applicant performed was principally connected with stock 
movement via what was referred to as the Back Dock of the store. The applicant described his 
position as that of Back Dock Coordinator (trucks unloader) and Safety Officer'". 

In March 2016, there was a change in the management personnel at the Avalon 
Supermarket. At this time, Mr Tiller, who had previously been the Store Manager at the 
Woolworths' Warriewood Supermarket, became the Store Manager at the Avalon 
Supermarket, and Mr Lose, who previously worked as Assistant Store Manager at the 
Woolworths' Mona Vale store, became Assistant Store Manager at the Avalon Supermarket. 
The transfer to the Avalon Supennarket of Mr Tiller as Store Manager, and Mr Lose as 
Assistant Store Manager, were changes that were introduced with the aim of improving the 
performance of the Avalon store. 

16] 

These management personnel changes meant that the applicant was supervised by two 
"new" managers. Mr Lose, as Assistant Store Manager, became the applicant's immediate 
supervisor, and Mr Tiller, as Store Manager, was the most senior on-site manager. The 
working relationship between the applicant and Mr Lose was, until about June 2016, 
harmonious and without recorded incident. Mr Lose considered the applicant to be very 
proficient in performing his role, and he said that the applicant did not require a lot of 
direction. In any event, there was only limited opportunity for interaction between the two 
men because the applicant commenced his part-time evening role at a time when, on most 
occasions, Mr Lose had finished and left the store. 

(71 

In June 2016, Mr Lose was looking for an item of equipment referred to as a Radio-
Frequency unit (RF unit). RF units are devices that are used for scanning items for inventory, 
ticketing, receiving and shrinkage purposes. The RF units are generally stored in the office 
area of the Avalon Supennarket. However, Mr Lose was aware that the applicant had a 
practice of storing an RF unit in a metal lockbox that was located on the wall of the Back 
Dock area. The applicant also used this metal lockbox to store various personal items, and he 
had purchased and attached his own padlock to the lockbox as a means to establish his 
exclusive access to the metal lockbox. 

18] 

On this occasion in June, Mr Lose obtained an RF unit from the metal lockbox which 
would ordinarily only be accessible to the applicant. Mr Lose said that the padlock that the 
applicant had put on the metal lockbox was not locked, and thus he was able to access the RF 
unit that had been stored inside the lockbox. The applicant subsequently discovered that the 
particular RF unit that he had stored in the metal lockbox had been removed, and he 
confronted Mr Lose about what he believed to be the use of a locksmith who, at the direction 
of Mr Lose, opened the padlock that he had used to establish his exclusive access to the metal 
lockbox. 

191 

[10] The applicant was very aggrieved at what he considered to be the highly inappropriate 
access to his personal belongings stored in the metal lockbox. Mr Lose rejected the 
applicant's complaint, and he asserted that the applicant's padlock was not locked, and thus 
he did not "break into" the metal lockbox. Further, Mr Lose challenged that the applicant had 
any legitimate basis to use his own padlock as a means to establish exclusive access to the 
lockbox. Mr Lose rejected that the metal lockbox was a storage facility for the exclusive use 
of the applicant, and he made a distinction between the metal lockbox as a storage facility for 
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general access, as compared with the personal lockers that were provided for employees in an 
upstairs area of the store. 

|11| The applicant's concerns were not at all assuaged by the explanations provided by Mr 
Lose. The applicant maintained that Mr Lose had employed a locksmith to break into his 
personal locker, and he conveyed this message to the Store Manager, Mr Tiller, when he met 
with him shortly after his discussion with Mr Lose. Subsequently, Mr Tiller had a discussion 
with Mr Lose about what appeared to be the engagement of a locksmith to access the 
applicant's personal locker. Mr Lose told Mr Tiller that a locksmith had been on site for an 
entirely different purpose, the applicant's personal locker had not been touched, the metal 
lockbox in the Back Dock area was not locked, and, in any event, the lockbox was a storage 
facility for general purposes and not for the personal use of the applicant. 

[12] Mr Tiller accepted the explanations that were provided by Mr Lose about the 
circumstances surrounding the applicant's complaint about unacceptable access to the metal 
lockbox, and, as the applicant did not approach him again about the matter, he believed it had 
been resolved. 

(13] At around the same time that the lockbox issue had arisen, the applicant also became 
aggrieved about another matter that involved Mr Lose making changes to the placement of 
furniture in the Back Dock area. In brief, Mr Lose decided that a desk and stool that the 
applicant used should be removed and replaced with a repair station. Mr Lose told the 
applicant about the removal of the desk and stool and the applicant resisted this change. Mr 
Lose moved the desk and stool and the applicant returned these items of furniture to their 
previous location. This to and fro movement of the desk and stool occurred on several 
occasions until finally Mr Lose had the desk and stool collected with the garbage. 

[14] The applicant complained to Mr Tiller about Mr Lose throwing "his" desk and stool 
into the garbage. Mr Tiller raised this matter with Mr Lose, who explained that the desk and 
stool were removed so that a repair station could be situated under the stairs in the area 
previously taken up by the desk. Further, Mr Lose told Mr Tiller that two ledges had been 
installed in the Back Dock area so that employees, including the applicant, could complete 
paper work. 

[15] Mr Tiller accepted the explanations that were provided by Mr Lose about the 
circumstances surrounding the removal of the desk and stool which the applicant regularly 
used, and, as the applicant did not approach him again about the matter, he believed it had 
been resolved. 

[16] The applicant commenced a continuous period of leave from 2 July 2016 to 26 
November 2016, comprising a combination of personal leave and annual leave. The applicant 
provided various medical certificates for the period of his absence on personal leave which 
did not specify the nature of the illness or other basis for the personal leave. 

117] During the period of the applicant's leave between July and November 2016, he 
regularly attended the Avalon Supermarket as a customer. On separate occasions during 
November 2016, the applicant had discussions with both Mr Lose and Mr Tiller at times when 
he was at the Avalon Supermarket as a customer. Unsurprisingly, these discussions included 
inquiry as to when the applicant might be returning to work. In response to these enquiries, 
the applicant did not indicate any prospect of his return to work. 
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[18] On or around 27 November 2016, the applicant provided a letter of resignation to Mr 
Tiller. The applicant's letter of resignation stated, inter alia, that: 

"In view of ongoing and persistent bullying, harassment and intimidation by Will 
Lose, the 2IC of Woolworths Avalon, and the associated dangers of working in a 
disruptive environment and also, since my leave entitlements have now expired, I am 
left no choice but to resign. 

In view of the above, my employer and employee relationship with Woolworths is 
extinguished as of 27 November 2016. " 

[19] Consequently, on 27 November 2016, the applicant resigned from his employment, 
without providing any period of notice. 

The Applicant's Case 

[20] The applicant provided three tranches of written submissions respectively dated 1 
February, 1 March, and 15 March 2017. 

|21] In summary, the applicant submitted that he had been dismissed in the sense that he 
was forced to resign his position as back dock coordinator at Woolworths Avalon, on 27 
November 2016, because of the employer's conduct towards him. The applicant said that the 
employer's conduct represented severe intimidation, harassment and bullying over the months 
prior to the applicant taking what he described as forced leave. 

[22] The written submissions made by the applicant asserted that the applicant felt forced 
to take personal leave on and from 29 June 2016, up until 30 October 2016. Further, the 
applicant submitted that he then took annual leave up until 26 November 2016, and at that 
point felt forced to resign from Woolworths on 27 November 2016. 

|23] The applicant submitted that the conduct of the employer which forced him to 
commence his period of leave involved Mr Lose breaking into the locker that he used in the 
receiving area to store personal belongings and equipment. The applicant said that equipment 
and personal belongings were taken including his padlock, a hairbrush and an analogue RF 
gun. Further, the applicant mentioned that access to his workstation, desk and stool had been 
repeatedly interfered with by Mr Lose over an extended period. 

[24] In addition, the submissions of the applicant mentioned that the alleged bullying, 
harassment and intimidation of the applicant by Mr Lose included requests for him to 
undertake particular cleaning of the Back Dock area, and questioning regarding the applicant 
returning to his home to assist his disabled wife during his meal break. The applicant 
submitted that the various activities of Mr Lose particularly including, breaking into his 
locker, and removing his desk and workstation, were clear examples of bullying, harassment 
and intimidation which forced the applicant to resign. 

|251 The applicant's submissions rejected that he had not properly elevated his concerns 
with the employer as he had spoken to the Store Manager, Mr Tiller about the various actions 
of Mr Lose. Further, although the applicant acknowledged that Mr Lose had asked him back 

4 

17 of 378



[2017] FWC 1730 

to work in a "squeaky little mouse voice'" the applicant was unwilling to work for a company 
that was involved in unlawful workplace practice. 

The applicant further submitted that he had witnessed the employer's treatment of 
other employees which resulted in their respective resignations. The applicant submitted that 
these other employees had been subjected to coercion, bullying, harassment and intimidation 
which had caused them to depart from employment at Woolworths Avalon. The applicant 
submitted that these events involved "despicable acts of human indecency and illegal.'" 

|261 

In his closing written submissions, the applicant made a detailed examination of what 
he described as Woolworths attempted character assassination of himself. In particular, the 
applicant rejected that he was in possession of confidential material in the form of a deed of 
license between Pittwater Council and Woolworths. The applicant submitted that this material 
was something that could be accessed in the public domain. The applicant made submissions 
which were strongly critical of what he described as false accusations that had been made 
against him. 

1271 

The applicant submitted that Woolworths had engaged in an attack upon his credibility 
which involved getting Indian immigrant workers to make false accusations and "cast 
dispersions" [sic] on his character. The applicant submitted that Woolworths conduct of 
bullying, harassment and intimidation meant that "most workers walk out, beaten and 
damaged, and fade quietly into the night."" However, the applicant submitted that he had 
overcome the jurisdictional objection raised by Woolworths, and he referred to the text of 
subsection 386 (1) (b) of the Act. 

[281 

[291 The closing written submissions of the applicant also returned to a further examination 
of the actions of Mr Lose, particularly involving the alleged breaking into the locker (Lock 
Box), the constant moving of the applicants desk, and ultimately throwing the desk, chair and 
the applicant's safety photo, out with the rubbish. The applicant submitted that these actions 
involved intimidation, harassment and bullying. 

(301 The applicant also made submissions which highlighted his concern about the 
presence of a legal representative during the Hearing. The applicant submitted that 
Woolworths had been engaged in "witness tampering" and that some extremely disturbing 
issues had come to light in relation to interfering with "known witnesses.'" The applicant 
submitted that these issues would "come out in the wash in the District Court". 

(311 The applicant made submissions which sought to address evidence about the applicant 
not escalating any of his complaints about the alleged bullying, harassment and intimidation 
engaged in by Mr Lose. The applicant submitted that Woolworths' criticisms of the 
applicant's actions were designed to avoid disclosure of Woolworths' "unlawful workplace 
practice, bullying, harassment and intimidation, unfair dismissal and assorted despicable acts 
of human indecency." 

(321 The applicant submitted that he had overcome the jurisdictional objection raised by 
Woolworths, and he had established that he had been constructively and unfairly dismissed. 
The applicant submitted that he required an unfair dismissal remedy. The applicant provided a 
proposed Order for remedy for his unfair dismissal which had been calculated as an amount of 
$71,276.00, which represented two years' wages and long service leave. 
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The Employer's Case 

[33] The employer provided written submissions respectively dated 22 February, and 9 
March 2017. The written submissions made by the employer strongly maintained 
jurisdictional objection to the application on the basis that the applicant had not been 
dismissed as provided by the definition contained in s. 386 of the Act. Alternatively, the 
employer submitted that if the applicant was to have overcome this jurisdictional objection, 
the circumstances surrounding the cessation of the applicant's employment should not be 
considered, on any objective basis, to be harsh, unjust or unreasonable. 

[34] The employer's written submissions recounted in detail the particular events which the 
applicant alleged constituted harassment, intimidation and bullying. The employer submitted 
that when properly examined these events were little more than reasonable management 
action undertaken by Mr Lose. The employer acknowledged that the applicant had made 
complaint to Mr Tiller about the metal lockbox incident and the removal of the desk and chair 
from the Back Dock area. However, the employer submitted that it was not aware that the 
applicant continued to hold a grievance or concern such that it might result in his resignation 
from employment. 

[35] The submissions made by the employer further asserted that the applicant had not 
pursued and exhausted various avenues of potential redress that were available to him in 
respect of any concerns that he may have had regarding the conduct of Mr Lose. 
Consequently, the employer submitted that on any objective assessment, the conduct of the 
employer could not be held to have been intended to bring about the end of the employment 
relationship, or have the end of the employment relationship as a probable result. 

[36] The employer's submissions referred to various authorities and other decided cases 
which dealt with the question of alleged constructive dismissal. The employer submitted that 
the employer had not engaged in conduct that was intended or may have had the probable 
result of causing the employment to come to an end. Further, the employer submitted that the 
applicant had considered his resignation for some time and he did not explore any alternatives 
to this course of action. Consequently, according to the submissions made by the employer, 
the termination of the employment of the applicant could not be held to be as a result of the 
actions of the employer. 

[37] The employer submitted that the applicant chose to resign on 27 November 2016, in 
circumstances where he clearly had various alternative actions available to him if he 
maintained genuine on-going concern about the alleged intimidation, harassment and bullying 
of Mr Lose. The employer submitted that the applicant had not been constructively dismissed, 
and the application for unfair dismissal remedy should be dismissed by the Commission. 

[38] The employer also made submissions seeking that the Commission make an Order for 
the applicant to pay the employer's costs which it stated to be an amount of $30,000. This 
amount was said to encompass external legal fees and other internal costs associated with the 
defence of the applicant's unfair dismissal claim. In this regard, the employer made 
submissions which requested that it be provided with an opportunity to introduce further 
materials including without prejudice correspondence previously extended to the applicant, as 
this material would be relevant to the Commission's consideration and determination of the 
employer's costs application. 
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Consideration 

Section 385 of the Act stipulates that the Commission must be satisfied that four 
cumulative elements are met in order to establish an unfair dismissal. These elements are: 
139] 

(a) the person has been dismissed; and 
(h) the dismissal was harsh, unjust or unreasonable; and 
(c) the dismissal was not consistent with the Small Business Fair Dismissal Code; and 
(d) the dismissal was not a case of genuine redundancy. 

|40] In this case there was a jurisdictional objection raised in respect to that element 
contained in subsection 385 (a) of the Act, specifically whether the applicant was a person 
who had been dismissed. The question of whether or not a person has been dismissed from 
employment involves mixed findings of both fact and law. Further, section 386 of the Act 
prescribes a meaning of "dismissed". Relevantly, sub-section 386 (1) of the Act is in the 
following terms: 

"386 Meaning of dismissed 

(1) A person has been dismissed if: 

(a) the person's employment with his or her employer has been terminated on the 
employer's initiative; or 

(b) the person has resigned from his or her employment, but was forced to do so 
because of conduct, or a course of conduct, engaged in by his or her employer. " 

[41] In this instance the applicant provided a written resignation from his employment in 
the form of a letter dated 27 November 2016. The written resignation had immediate effect as 
it did not include any period of notice. The applicant has asserted that he was forced to resign 
from his employment because of conduct, including a course of conduct, engaged in by the 
employer. These circumstances are often described as a constructive dismissal in that it is 
asserted that it was the intention of the employer to have the applicant resign from 
employment, and that it was action or actions of the employer that essentially compelled the 
applicant to resign. 

|42] The concept of constructive dismissal which involves the alleged forced resignation of 
an employee, often includes a resignation that provides the requisite notice given by the 
employee. In this instance the resignation provided by the applicant did not include any period 
of notice, and such circumstances can be comprehended by the concept of constructive 
dismissal as explained by the learned authors of the often quoted source book, Macken's Law 
of Employment 1 and the following passage from that text is instructive: 

"Alternatively, the employee may, in certain circumstances, treat herself or himself as 
discharged from further performance of the contract, and leave the employment 
without giving the requisite notice. This course will be justified where the conduct of 
the employer amounts to a repudiation of the contract, that is, the employer's breach 
or proposed breach is sufficiently serious to allow the employee to regard herself or 
himself as discharged from further performance of the contract. The term 
"constructive dismissal" is often used to describe this situation. " 
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|43] Consequently, the circumstances in this instance involve an alleged constructive 
dismissal where the resignation given by the employee did not include any period of notice. In 
such circumstances, the conduct of the employer must be carefully examined so as to establish 
whether it was sufficiently serious so as to be an egregious breach of the contract of 
employment which represented a repudiation of the contract of employment. If the evidence 
established that the employer's conduct was such an egregious breach, proper basis would 
exist so as to permit the applicant to regard himself as discharged from further performance of 
the contract. In such circumstances, the applicant would be constructively dismissed. 

[ 4 4 ]  There is a significant amount of case law authority on the question of constructive 
dismissal. One case which is often referred to is that of Mohazab v Dick Smith Electronics 
(No2)2 (Mohazab) which succinctly summarised the concept of constructive dismissal as 
follows: 

"However industrial tribunals and courts have long accepted that an employee who 
resigns from his or her employment can and should be treated as having been 
dismissed by the employer if the dismissal is one where the employee did not resign 
willingly and, in effect, was forced to do so by the conduct of the employer. "3 

(45] In Mohazab, the Full Bench of the Court also referred to another authority in the case 
of Allison v Bega Valley Council 4 (Allison). The following extracts from the decision in the 
Allison case is particularly helpful for application in the present circumstances: 

"Although the term "constructive dismissal" is quite commonly used it can deflect 
attention from the real inquiry. That inquiry should involve an analysis of what 
occurred. Did the employer behave in such a way so as to render the employer's 
conduct the real and effective initiator of the termination of the contract of 
employment and was this so despite on the face of it the employee appears to have 
given his or her resignation? " 

and 

"In order to undertake the necessary analysis it is necessary to look carefully at all 
the relevant facts. It is necessary to determine whether the actual determination was 
effectively initiated by the employer or by the employee... " 

[46] In the present case, the relevant actions of the employer which the applicant said 
forced him to resign occurred during June 2016. Some considerable period of time elapsed 
before the applicant provided his written resignation without notice on 27 November 2016. 
During this intervening period the applicant was firstly on a period of personal leave followed 
by a period of annual leave. Importantly, at no time during this leave period did the applicant 
either advise the employer that his leave was connected with grievance regarding the actions 
of the employer, nor did he further agitate or elevate his grievance about the alleged actions 
which was said to cause his resignation. 

|47| Consequently the employer was unaware that the absence of the applicant was 
apparently connected with complaints that he had raised with Mr Tiller about the actions of 
Mr Lose, particularly concerning the metal lockbox incident and the removal of the desk and 
chair that the applicant used in the Back Dock area. Unless the actions of the employer were 
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so egregious as to amount to manifest repudiation of the employment, any reliance upon 
objectionable action of the employer as basis for a constructive dismissal, would, as a matter 
of logic and fairness, have to have been the subject of properly articulated complaint. How 
could an employer rectify the situation if it was not informed that the employee believed that 
they were subjected to harassment, intimidation and bullying? 

148] In this case, the extent to which the applicant agitated complaint involved verbal 
complaints made to the Store Manager Mr Tiller, without any further indication to him or 
other more senior managers, that the grievance had not been satisfactorily addressed. The 
evidence clearly established that the applicant was aware of a "hierarchy through 
Woolworths"5 although he may have considered it complex and convoluted, there was no 
evidence that he took any action whatsoever to alert Woolworths to his unresolved grievance 
which was of such significance that it ultimately caused his resignation from employment. 

149] As previously mentioned, if upon objective analysis, the actions of the employer upon 
which the constructive dismissal was founded, were so egregious as to represent the 
repudiation of the employment, then the applicant may have been able to treat the 
employment to be at an end. In such circumstances, any communication of complaint to the 
employer, and proper escalation of grievance may be considered to have been unnecessary 
because no rectification of the grossly egregious action of the employer could have 
resuscitated the employment. 

[50] Therefore, the particular actions of Mr Lose about which the applicant made complaint 
need to be carefully assessed so as to determine whether this conduct represented grossly 
egregious action of such severity that it repudiated the employment, and permitted the 
applicant to treat the employment to be at an end. There were two primary aspects of the 
applicant's complaints about the actions of Mr Lose; (1) the metal lockbox incident, and (2) 
the desk/stool removal. 

The Metal Lockbox Incident 

(51) An objective and balanced assessment of all of the evidence surrounding the metal 
lockbox incident has established that the applicant had justifiable basis to be upset about Mr 
Lose accessing the lockbox. The applicant had attached his own padlock to the lockbox as a 
means to establish his exclusive access to this particular storage facility. It was clear that, 
rightly or wrongly, the applicant was treating the metal lockbox as a personal storage facility. 

Although Mr Lose had a legitimate business purpose in seeking to find the RF unit 
that he understood to be in the lockbox, by opening the unlocked box Mr Lose was 
consciously entering what would have obviously been the private domain of the applicant. 
This was a regrettable misjudgement on the part of Mr Lose, as I believe that any person, 
including Mr Lose himself, would be aggrieved if some other person accessed a storage 
facility or locker which was clearly the private domain of an individual, without first 
obtaining the consent of that individual. 

152] 

[53] Regrettably, the applicant did not pursue his legitimate complaint about the actions of 
Mr Lose in respect to the metal lockbox incident with reasonable care, diligence or 
persistence. Unfortunately, the applicant's description of the incident led Mr Tiller to believe 
that Mr Lose had gained entry to the applicant's personal locker located in another area of the 
store. When questioned by Mr Tiller about the incident, Mr Lose explained that he had gained 
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access to a metal lockbox and not the applicant's personal locker. Further, the applicant had 
assumed that the presence of the locksmith was linked to the access obtained to the lockbox, 
and when this connection was disavowed the strength of the applicant's complaint suffered. In 
the absence of any further agitation by the applicant regarding the metal lockbox incident, the 
matter simply fell away in the mind of Mr Tiller. 

[54] In any event, although the applicant had legitimate basis for complaint about the 
conduct of Mr Lose when he accessed the metal lockbox, this was action reflective of a 
misjudgement on the part of Mr Lose rather than something that could be construed to 
represent an egregious breach of the employment relationship. The metal lockbox incident 
should have been a matter that, if properly agitated and following proper and thorough 
investigation, resulted in firstly, an apology from Mr Lose to the applicant, and secondly, a 
formal directive to the applicant to remove his personal padlock from the lockbox together 
with any other personal items that he had stored in it. 

The Desk/Stool Removal 

|55] The evidence surrounding the removal of the desk and chair/stool that the applicant 
used in the Back Dock area manifested as something akin to a childish power struggle 
between a longer serving junior employee who refused to accept the new manager's 
instruction. In simple terms, Mr Lose had a legitimate business purpose as his motivation for 
rearrangement of furniture in the Back Dock area. Although the applicant may have 
disapproved of the rearrangement he was obliged to accept it. 

[56] There was no evidence to support any inference that the rearrangement of the desk and 
stool and other changes to the furniture and layout of the Back Dock area, were actions which 
were taken to deliberately strain the employment relationship with the applicant. Mr Lose was 
acting in pursuit of legitimate business purposes as he believed that a repair station in the area 
of the desk would provide for some genuine commercial benefit. 

[57] An objective analysis of the specific aspects of the applicant's complaints regarding 
the conduct of Mr Lose does not permit any finding that the metal lockbox incident and/or the 
desk/stool removal, either separately or in combination, and having regard for the broader 
context of the interactions between the applicant and Mr Lose, were actions of the employer 
that were designed to produce or likely to lead to the resignation of the applicant. In 
particular, the actions of Mr Lose could not be construed as egregious breaches of the 
employment relationship which repudiated the employment, so as to permit the applicant to 
have treated the employment to be at an end. 

158] Unfortunately, rather than pursuing the legitimate aspects of complaint about the 
actions of Mr Lose, the applicant commenced a period of leave which the employer quite 
understandably did not consider to be connected with the concerns that the applicant had 
previously raised with Mr Tiller. There is an obligation on both parties to the employment 
relationship to take reasonable steps to maintain the relationship. The absence of any pressed 
articulated complaint meant that the employer had no opportunity to rectify the legitimate 
aspects of complaint about the conduct of Mr Lose. In these circumstances the subsequent 
resignation of the applicant that coincided with the expiry of his paid leave, cannot be 
properly connected with any conduct, or a course of conduct engaged in by the employer. 
Conclusion 
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The detennination of this matter has involved a contest about whether or not the 
applicant was a person dismissed from employment. Upon application of the relevant tests 
and an analysis of the evidence involving the circumstances of the termination of 
employment, it has been established that the resignation of the applicant was not caused by 
conduct, or a course of conduct, on the part of the employer. 

|591 

(60) Unfortunately, the applicant has appeared to misconstrue the concept of constructive 
dismissal, and he has translated certain misjudged actions of Mr Lose which provided for 
understandable concerns, into conduct which was artificially elevated to represent the 
repudiation of the employment. A constructive dismissal is not established simply because an 
employee decides to treat the conduct of an employer as the repudiation of the employment. 
The conduct of the employer will be the true initiator of the tennination of employment only 
if it can be objectively and properly established to have been incompatible with the 
continuation of the employment. 

[61] As a matter of fundamental fairness, the applicant was obliged to elevate his 
complaints and engage in further discussion and other communications about his concerns. 
If, after further discussion, the employer made little or no attempt to rectify the legitimate 
aspects of the applicant's complaints, only then could the concept of constructive dismissal be 
potentially enlivened. In this instance, the applicant did not have proper basis upon which to 
treat the actions of the employer as a repudiation of the employment. 

[62] The applicant had a variety of options other than resignation, including elevating his 
complaints as was suggested to him by another employee. The applicant was clearly not 
forced to resign. 

[63] Consequently, a careful analysis of the circumstances in this instance has established 
that it was not the actions of the employer that operated as the real and effective initiator of 
the termination of the contract of employment. The applicant was not a person dismissed from 
employment, and the jurisdictional objection as advanced by the employer must be upheld. 

[64] The application is dismissed as it is without jurisdictional foundation. An appropriate 
Order shall be issued accordingly. 

» .  *  o 
«A_/v—. Ui 
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AppeaTttne&f. 

Mr S Fitzgerald appeared unrepresented. 

Ms N Barclay appeared for the employer. 
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IN THE FAIR WORK COMMISSION 
IN THE MATTER OF THE FAIR WORK ACT s.394  
APPLICATION FOR UNFAIR DISMISAL REMEDY 
 
 
BETWEEN: 
 
                                            APPLICANT: Fitzgerald, Stephen Geoffrey 
 
                                                                          -and- 
 
                       RESPONDENT:  Woolworths Limited T/A Woolworths Supermarket 
 

 
 
In relation to my SUBMISSION BY THE APPLICANT (Myself) paragraph [2] Submission 
number U2016/14484/S01 Made: 1st February 2017 Case No: U2016/14484 as follows: 
 
[1] FAIR WORK ACT 2009 
 
(a) Fair Work Act 2009: – s394 Application for unfair dismissal remedy (1)  A person who has 
been dismissed may apply to the FWC for an order under Division 4 granting a remedy. 
Division 4 sets out when the FWC may order a remedy for unfair dismissal.  
 
(b) Fair Work Act 2009: – s26 Act excludes State or Territory industrial laws 
 
(c) Fair Work Act 2009 - Sect 386 (1) (b) - The person has resigned from his or her 
employment, but was forced to do so because of conduct, or a course of conduct, engaged 
in by his or her employer. Constructive dismissal is an unlawful termination of the contract 
of employment in circumstances where the employee leaves, without an express act or 
enunciation of ‘dismissal’ by the employer. 
 
[2] UNFAIR DISMISSAL CRITERIA – Refer to my Submission by the Applicant – Myself. 
 
(a) the person has been dismissed; and “Refer to the events leading up to my resignation 
and letter of forced resignation attached to my Submission by the Applicant and subsequent 
termination of my employment on 31st January 2017 by Woolworths”. 
 
(b) the dismissal was harsh, unjust or unreasonable; and “I was doing my job extremely well. 
Also, refer to bullying, harassment and intimidation. There was no performance issue. When 
I discussed my treatment with the Store Manager he did nothing about it”.  

            FWC ACT 2009, UNFAIR DISMISSAL CRITERIA & LEADING AUTHORITIES 

                                APPENDIX “F” 
Fair Work Act 2009 
Attached to Submission 
Made: 1st February 2017 
Case No: U2016/14484 
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(c) Small Business Fair Dismissal Code; and “The employer is Woolworths who employs 
110,000 staff. Subsequently, Small Business Fair Dismissal Code does not apply in this case”.  
 
(d) the dismissal was not a case of genuine redundancy. “There is no real training available 
to do the back-dock job. Just years of experience to be able to work efficiently and safely. 
Woolworths has replaced me with inexperienced immigrants - 457 visa holders from India. 
Therefore, redundancy does not apply”. 
 
[3] LEADING AUTHORITIES 
 
Constructive dismissal for unfair dismissal laws? April 8, 2016: The leading authorities on 
constructive dismissal are Mohazab v Dick Smith Electronics Pty Ltd (No 2) (1995) 62 IR 200, 
206., Australian Hearing v Peary (2009) 185 IR 359, 367 [30]. and O’Meara v Stanley Works 
Pty Ltd (2006) 58 AILR 100 [23].8 in Rheinberger v Huxley Marketing Pty Limited (1966) 67 IR 
154.3 and in particular of Moore J, who was also one of the members of the Full Court in 
Mohazab, where his Honour stated: 
 
“However it is plain from these passages that it is not sufficient to demonstrate that the 
employee did not voluntarily leave his or her employment to establish that there had been a 
termination of the employment at the initiative of the employer. Such a termination must 
result from some action on the part of the employer intended to bring the employment to 
an end and perhaps action which would, on any reasonable view, probably have had that 
effect. I leave open the question of whether a termination of employment at the initiative of 
the employer requires the employer to intend by its action that the employment will 
conclude. I am prepared to assume for present purposes that there can be a termination at 
the initiative of the employer if the cessation of the employment relationship is the 
probable result of the employer’s conduct.” 
 
The Full Bench then go on to state at paragraph 23: “[23] In our view the full statement of 
reasons in Mohazab, which we have set out together with the further explanation by Moore 
J in Rheinberger and the decisions of Full Benches of this Commission in Pawel v ABB 
Engineering, require that there to be some action on the part of the employer which is 
either intended to bring the employment to an end or has the probable result of bringing 
the employment relationship to an end. It is not simply a question of whether “the act of 
the employer resulted directly or consequentially in the termination of the employment” 4. 
Decisions which adopt the shorter formulation of the reasons for decision should be treated 
with some caution as they may not give full weight to the decision in Mohazab. In 
determining whether a termination was at the initiative of the employer an objective 
analysis of the employer’s conduct is required to determine whether it was of such a nature 
that resignation was the probable result or that the appellant had no effective or real choice 
but to resign.” 
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And also, see Gonzalez v FQM Australia Nickel Pty Ltd (2015) FWC 6910 – 14 Oct 2015 
Mohazab v Dick Smith Electronics Pty Ltd (No 2) (1995) 62 IR 200, 206.,  
Australian Hearing v Peary (2009) 185 IR 359, 367 [30].  
O’Meara v Stanley Works Pty Ltd (2006) 58 AILR 100 [23].8  
Rheinberger v Huxley Marketing Pty Limited (1966) 67 IR 154.3 
 
 

 
Stephen Fitzgerald 

1st February 2017 
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IN THE FAIR WORK COMMISSION  
IN THE MATTER OF THE FAIR WORK ACT s.394   
APPLICATION FOR UNFAIR DISMISSAL REMEDY 
 
  
  
 
BETWEEN:  
  
                                           APPLICANT: Fitzgerald, Stephen Geoffrey  
 
                                                                      -and-  
 
                        RESPONDENT:  Woolworths Limited T/A Woolworths Supermarket 
 
 

OUTLINE OF SUBMISSION BY THE APPLICANT  
 
 
 
[1] These proceedings before the Fair Work Commission (FWC) involve an Application brought by 
myself, Stephen Fitzgerald (the Applicant) for Unfair Dismissal Remedy (the Application) pursuant to 
section 394 of the Fair Work Act 2009. 
 
[2] I refer to my previous Submission No. U2016/14484/S01 Made: 1st February 2017, outlining the 
background of this matter and also refers to previous Witness Statements No. WS01, WS02 and WS03. 
 
[3] In relation to Woolworth Ltd (the Respondent) jurisdictional objection. This objection has already 
been overcome and I refer to Fair Work Act 2009 - Sect 386 (1) (b) – “The person has resigned from 
his or her employment, but was forced to do so because of conduct, or a course of conduct, engaged 
in by his or her employer. Constructive dismissal is an unlawful termination of the contract of 
employment in circumstances where the employee leaves, without an express act or enunciation of 
‘dismissal’ by the employer.” Subsequently, that leads to the matter of this Fair Work Act s.394 
Application for Unfair Dismissal Remedy. 
 
[4] In relation to order for costs by the Respondent, Section 611(1) of the FW Act stipulates that the 
default position in proceedings before the FWC is that parties should bear their own costs. The matter 
has already proceeded beyond preliminary hearing with a FWC Arbitrator and the matter has already 
proceeded beyond the Pre-Hearing Conference before Commissioner Cambridge on 25th January 
2017. The matter is now listed for Jurisdiction (No Dismissal) and Arbitration Conference/Hearing 
before Commissioner Cambridge on 3rd March 2017. This implies that the matter does have prospects 
for success otherwise it would not have proceeded this far. Subsequently, section 611(2)(b) and 
section 400A of the FW Act are not applicable. 
 
 

Submission by the Applicant  
Applicant: Stephen Fitzgerald 
Submission No. U2016/14484-S02 
Made:  1ST March 2017  
Case No: U2016/14484 
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[5] Unlike Woolworths, in their submission summary by Nicole Barclay paragraphs 3 & 5 a. b. c. d. and 
Costs paragraphs 85 & 86, dated 22nd February 2017, referred to above. I make no demands of the 
Fair Work Commission other than a fair hearing and reparation. 

 
[6] You will understand why I say the following in due course: - After reading through the above-
mentioned Woolworths Ltd submission and Woolworths Ltd witness statements three things become 
apparent. When you have no defence your options are limited to the follows: -  
 

(A) Attack, intimidate and discredit the Applicant 
(B) Diversion and smoke screen away from the issues 
(C) Mislead the Court (FWC) by omission or untruth 

 
[7] Personally, I interpret this as the ABC of contempt and I am reluctant to entertain it. I will concern 
myself with answering to relevant facts and, to save duplication here, I’ll do that in my attached 
witness statement No. U2016/14484-WS04. Made:  1ST March 2017. I have also attached, word for 
word, what is in that witness statement as an appendage to this submission being Appendix “J” to also 
be included as part of this submission. 
 
[8] Also, to avoid the arduous task of cross referencing the volumes submitted by Woolworths I will 
make references, in my witness statement, by using bold hyphenated italic extracts from the 
Respondents submission and their witness statements and request that this, along with the above, is 
acceptable to the Fair Work Commission. 
 
[9] I also reiterate my request for Woolworths Avalon employee witnesses to attend the FWC as 
outlined in Appendix “D” herewith. That would be Andrew Tiller, William Lose and Kamal Khanal. 
 
[10] The reason this is important is to establish modus operandi. From the evidence, from the other 
Woolworths staff impacted, including those from other Woolworths stores and, from my own 
personal experience this is what Woolworths does when they intend to dispose of an employee: - 
 

(a) Coerce an Indian immigrant worker to make false accusations against the targeted employee. 
(b) Cast dispersions on the targeted employees’ performance and, management then gives that 

employee a radically reduced performance rating score which goes on the employees’ record.   
(c) Bully and harass that same employee into nervous breakdown and out of their job. 
(d) Then, they don’t terminate your employment to circumvent the NES safety net. 
(e) Most workers walk out, beaten and damaged, and fade quietly into the night but, not me! 

 
[11] You must have faith in yourself and broad shoulders to survive the onslaught – To put your neck 
on the line and stand up and fight back. Not many people are like that and that’s why Woolworths 
gets away with it. Well, I’m different. I do fight back and I never give up and the reason I continue is 
because Woolworths needs to be exposed. These are despicable acts of human indecency and illegal. 
What is at stake here is the fabric of the law that binds society together. The law being flaunted, 
undermined and abused by Woolworths Ltd.  
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[12] Behind the scenes I have also had to weather the onslaught from the Woolworths legal team at 
Sparks Helmore. Subsequently, I will be getting a bit of my own back in Appendix “J” attached. To 
balance the ledger so to speak. 
 
[13] I have no issue with escalating this case to the next level. Appendix “J” is not specifically for the 
Fair Work Commission but, for the Attorney General when this matter proceeds to civil and criminal 
action in the District Court as pointed out in the first preliminary phone conference before the FWC 
Arbitrator.  
  
 
 
I STEPHEN FITZGERALD BELIEVE THE FACTS STATED IN THIS SUBMISSION ARE TRUE  
 

 
Stephen Fitzgerald   
1st March 2016 
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FAIR WORK COMMISSION                              
  
Title Matter: Fitzgerald, Stephen Geoffrey v   
Woolworths Limited T/A Woolworths Supermarket  
s.394 – Application for unfair dismissal remedy  
Application for relief from unfair dismissal  
Matter Number: U2016/14484  
 
 
 
 
 
                                       REQUEST FOR WITNESSES TO ATTEND COUR 
  
  
 
As verbally requested by Commissioner Cambridge the following witnesses are required to attend 
court, the FWC,  by Ms. Nicole Barclay representing the respondent Woolworths Limited T/A 
Woolworths Supermarkets.   
  
WITNESSES - To attend court at 10:00am 3rd March 2017 at the Fair Work Commission, 80 William 
Street, East Sydney in relation to this case number: U2016/14484.   
  
(1) Andrew Tiller – Woolworths Avalon Store Manager  
(2) William Lose – Woolworths Avalon 2IC Manager  
(3) Kamal Khanal – Previous Night Captain now daytime Team Support Woolworths Avalon   
  
  
Forwarded for the information of the Fair Work Commission and appropriate action by  Ms. Nicole 
Barclay.  
  
  

  
Stephen Fitzgerald  
1st February 2017 

                                       APPENDIX “D”  
Listing Details:  
Before Commissioner Cambridge at: 
10:00 am Friday 3rd March 2017  
Fair Work Commission  
Terrace Tower  
80 William Street  
East Sydney 
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IN THE FAIR WORK COMMISSION 

IN THE MATTER OF THE FAIR WORK ACT s.394  

APPLICATION FOR UNFAIR DISMISAL REMEDY 

 

 

BETWEEN: 

 

                                           APPLICANT: Fitzgerald, Stephen Geoffrey 

 

                                                                          -and- 

 

                        RESPONDENT:  Woolworths Limited T/A Woolworths Supermarket 

 

 

 

 

 

I Stephen Fitzgerald of Unit 2, 1 Avalon Parade, Avalon Beach N.S.W. 2107 previous Back Dock 

Coordinator (trucks unloader) and Safety Officer at Woolworths Avalon Supermarket for 8 

years, make this witness statement on behalf of myself, as the applicant. 

 

[1] The locker I used in the back dock receiving area to store personal belongings and 
equipment essential to the running of the back dock, was broken into by Woolworths Avalon 
2IC Manager Wills Lose mid-June 2016. Equipment and belongings were taken including 
padlock, hairbrush and analogue button RF gun. The locker, that was bolted to the wall, was 
then removed and thrown out with the rubbish along with my Safety Officer photograph from 
the safety team display. See photos Appendix “E” attached to my Submission No: 
U2016/14484/S01 Made 1st February 2017 included. 
 
[2] At that time I followed protocol and advised the Woolworths Avalon Store Manager 
Andrew Tiller that Will Lose employed a locksmith to break into the locker I used. Andrew 
said: “I didn’t know he got a locksmith in”. I told Andrew that I thought Will Lose was trying 
to get rid of me. Will lose has since denied the brake-in by saying the locker was already open. 
 
[3] Access to the work station, desk and stool, I used to do all the paperwork and store 
equipment essential to the running of the back dock was repeatedly interfered with by Wills 
Lose over an extended period. Will Lose would push the desk under the stairs so I could not 
get to it or put rubbish or loose stock in front of the desk so I could not get to it. He then threw 
the work station and stool out with the rubbish as witnessed by Andrew Tiller and Sanjah. 
 
[4] The work I do unloading 25 to 50 one tonne pallets from an elevated truck tailgate using 
a manual pallet jack is physically demanding and dangerous and requires focus and 
concentration. The constant bullying, harassment and intimidation by Will Lose was bad 
enough but, in a dangerous job if you are distracted or something is playing heavily on your 
mind the job becomes even more dangerous. The bullying behaviour become a serious risk 
to health and safety. 

                       WITNESS STATEMENT BY THE APPLICANT 

Statement by the Applicant 

Witness: Stephen Fitzgerald 

Statement No: U2016/14484-WS01 

Made: 1st February 2017 

Case No: U2016/14484 
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[5] On or about the 1st July 2016 I asked Andrew Tiller if he received the medical certificate, 
for personal leave, that I placed on his desk. He said he wasn’t in yesterday and pointed me 
to Will Lose at the end of isle 8. Will lose said and I quote verbatim: “I gave it to Ray”. He also 
said and I quote verbatim: “I thought you were 50… now you can look after your family”. In 
addition, after I stopped work I told Andrew Tiller I would be on personal leave to the end of 
October 2016 and then annual leave until it ran out around late November 2016. Andrew said 
and I quote verbatim: “Are you O.K. with that”. 
 
[6] I continue to wonder: “Why would you target someone who was doing their job extremely 
well?” I lose sleep over it... I don’t understand and, management refuse to explain so, I 
thought I should talk to Will Lose next time I went shopping at Woolworths Avalon as follows:- 
I spoke to Will Lose on Sat. 6th November 2016 isle 1 @ 11:15am: I started the conversation 
by repeating what I had previously said to Andrew Tiller: Verbatim as follows: - 
 
[7] I said: “As the Safety Officer, I said there would be injuries if you got rid of me. Those 
injuries are happening and you are behind with the paperwork”. 
Will said: “There’s only been one injury “.  
I said: “What about the back injuries. The person you replaced me with went off with lower 
back injury after 2 weeks... You removed my Safety Officer photo from the wall... Was that to 
hide the fact, from OH&S, that you got rid of your Safety Officer”. 
Will said: “We can talk in the office”.  
I said: “We can finish talking here... You may regret getting rid of me”.  
Will said: “You left”. 
I said: “I haven’t left... You got rid of me”.  
2IC Will ended the conversation by walking away. 
 
[8] When Will Lose realised the devastating effect that getting rid of me had on the operation 

of the back-dock and the flow on effect through the store, he cowered down and asked me 

back to work in a squeaky little mouse voice with no conviction. My response was: - “Snakes 

have no empathy and Will bit you worse the second time”. Also, I am unwilling to work for a 

company that is involved in unlawful workplace practice. 

 
[9] In support of my claim, of “unfair dismissal” see witness statement number U2016/14484 

-WS02 by Woolworths Avalon Duty Manager Ray Plater confirming that Will Loses’ intention 

was to get rid of me. Copy attached. 

 
[10] In support of my claim of “bullying and harassment” see witness statement number 

U2016/14484-WS03 by Cheryle Wilesmith outlining that she had been made redundant and 

was also bullied and harassed by Woolworths Avalon 2IC Will Lose to the point of requiring 

stress leave with bullying and harassment as the stated reason. Copy attached. 

 

[11] Also, the devastating impact on staff morale, as a result of the actions of Will Lose, has 

resulted in multiple resignations from Woolworths Avalon including the Produce Manager 

Tenny Han (Phone: 0423602333). I phoned Tenny at 8:20pm on 31st January 2017. Tenny said 

that he was bullied and harassed by Will Lose to the point that he had no choice but to resign.  
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[12] I then phoned the Grocery Manager Sanjah Sah at 8:30pm the same evening (Phone: 

0424150100). Sanjah repeated the same storey… He was bullied and harassed by Will Lose to 

the point that he had no choice but to resign. Tenny and Sanjah now work for Coles 

Supermarket with better jobs on better pay and they both said that Will Lose is an idiot. Their 

words not mine. They are both available for phone conversation before the Fair Work 

Commission on the Notice of Listing date 3rd March 2017, if required. 

 

[13] In view of the way I have been treated, my employer and employee relationship with 

Woolworths has extinguished. A copy of my letter of forced resignation is attached to my 

Submission referred to above. I don’t wish to harbour bitter resentment so, for the inhuman, 

atrocious and ongoing injustice to me I feel I should be compensated. This will resolve the 

matter so that I can put this behind me and move on. 

 
I STEEPHEN FITZGERALD BELIEVE THE FACTS STATED IN THIS STATEMENT ARE TRUE. 

 

 

Stephen Fitzgerald 

1st February 2017 
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IN THE FAIR WORK COMMISSION  

IN THE MATTER OF THE FAIR WORK ACT s.394   

APPLICATION FOR UNFAIR DISMISSAL REMEDY 

 

  

 BETWEEN:  

  

                                           APPLICANT: Fitzgerald, Stephen Geoffrey  

 

                                                                        -and-  

 

                       RESPONDENT:  Woolworths Limited T/A Woolworths Supermarket 

 

 

WITNESS STATEMENT BY THE APPLICANT  
 

 

 

I Stephen Fitzgerald of Unit 2, 1 Avalon Parade, Avalon Beach N.S.W. 2107 previous Back Dock 

Coordinator (trucks unloader) and Safety Officer at Woolworths Avalon Supermarket for 8 years, make 

this witness statement in response to the submission and statements by the respondent, on behalf of 

myself as the applicant. 

 

[1] IN RELATION TO THE RESPONDENTS OUTLINE OF SUBMISSION BY NICOLE BARCLAY: 

 

(a) 29    “From around March 2016 to May 2016, the Applicant worked relatively cooperatively 

and harmoniously under the leadership of both Mr Tiller and Mr Lose. However, there is 

evidence to demonstrate that the Applicant was a person that was very opinionated, vocal 

and set in his ways. In this regard, he was perceived to be resistant and unreceptive to 

feedback or directions regarding his work, irrespective of the objective reasonableness of 

this feedback or direction.” 

 

[2] Again, as pointed out in paragraph [6] of my submission “When you have no defence you attack 

intimidate and discredit”. I do have an opinion but only as a suggestion to improve the Store. And, is 

this really a reason to bully me out of my job like it appears that Ms Nicole Barclay is saying?  

 

[3] I worked in advertising for 15 + years servicing the top end of the Sydney advertising industry and 

what you learn is that people like to associate with perfection. When Woolworths introduced shelf 

ready boxes the shelves ended up covered with half torn empty boxes and the shopping experience 

in Woolworths Avalon was worse than the shopping experience you would get at Kimbriki Tip. I didn’t 

say that to Andrew but, I did suggest that the empty torn boxes be taken off the shelves and the 

shelves be faced up to achieve the “Perfect Barby World look”. To achieve the perfect look that 

customers are attracted to, to increase sales. Andrew resented the suggestion but he did implement 

it after I left.   

 

 

Statement by the Applicant  

Witness: Stephen Fitzgerald 

Statement No: U2016/14484-WS04 

Made:  1ST March 2017  

Case No: U2016/14484 
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[4] It’s in my nature to constantly look for ways to improve my job and make things better but, there 

is no evidence to demonstrate anything else. So, the rest of Nicole Barclays paragraph 29 is an 

unjustified way to try to denigrate and belittle me.  

 

[5] I had compressed 8 hours work into 5 hours and, from the time I started it was full on. Clean and 

mop up the down stairs work area and the upstairs store room, rotate the fridges, unload the Mickway 

milk and perishables delivery, stack wrap and return 90 empty milk crates, prepare the store for the 

Produce truck delivery 15 to 25 I tonne pallets, collect and stack and return the empty pallets. Nest 

and stack the empty roll cages, prepare for the Grocery truck delivery, 10 to 24 pallets and 15 to 30 

roll cages, return the rest of the pallets and 25 to 45 roll cages. All this out in the elements in the wind 

rain and tempest in winter and the heat and humidity in Summer. And, then do all the receiving of 

delivery dockets and invoices for the day. After the 2 days I had off they accumulated to between 50 

and 80 dockets.  

 

[6] It now takes the people who replaced me 8 hours to do the same job and because the job is 

extremely dangerous, after I left there were serious injuries and it has been mention, by the person 

on the back dock unloading the trucks, that he fears for his life. And understandably, I was also injured 

on a number of occasions but, I saw that as an occupational hazard and part of the job. 

 

[7] During the Summer and shoulder periods it was too busy to take a break – I worked strait through. 

I only had time for a break in the Winter months. Will and Andrew had no idea what I did because 

they weren’t there. They had already gone home. The same way they have no idea what the night fill 

do – They thought it all happened by magic. And, the store was all lovely when they turned up in the 

morning. 

 

[8] Anyway, it does not matter what they thought and it doesn’t matter what went on – It is still no 

excuse for bullying and intimidation to force staff out of their jobs. When both Will and Andrew 

realised what they had done, when they realised how demanding my job was, they asked me back to 

work. But, by then it was way too late – The damage to me was done. 

 

(b) “32.  The Applicant has submitted that his decision to resign from his employment with the 

Respondent was due to alleged events of bullying, harassment and intimidation by Mr Lose 

that occurred in around June 2016. These alleged events include: 

 

a.   the alleged opening of a ‘locked box’ (Lock Box) in the Back Dock Area by a locksmith;  

 

              b.   the Applicant allegedly being asked to perform cleaning duties (such as removing dust     

                    from the ceiling or wiping down a fridge) when he was attending to other matters; and 

   

             c.    the alleged disposal of a work desk and stool that the Applicant commonly utilised in the    

                    Back Dock Area.” 

 

[9] These matters have previously been covered in my submission and witness statements and are 

elaborated on further in Appendix “G” photographs - attached. 
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(c) “34.  It is relevant to note that although these events were the subject of discussion and 

consideration at the time, the Applicant did not pursue any formal complaint, grievance or 

dispute resolution process. In addition, it was not apparent that these events were an issue 

from the perspective of the Applicant until after his resignation on 27 November 2016” 

 

[10] This is incorrect and also a contradiction. How is it that these events were the subject of discussion 

and consideration at the time and yet, in the same breath, not apparent that these events were an 

issue? If they were the subject of discussion at the time then, these events were an issue? An issue 

ignored by Andrew Tiller when I made representations to him. 

 

[11] The guts of this is that Nicole Barclay is trying to say the Applicant (me) did not pursue any formal 

complaint, grievance or dispute resolution process. This keeps coming up over and over again and I’ll 

say it over and over again – I was intimidated, bullied and harassed by Will Lose and when I made 

representations to Andrew Tiller he did nothing to stop it. Things escalated from there until I was 

driven to dangerous distraction and out of my job. The damage was done, the damage was done, the 

damage was done!  

 

[12] Like any bullies they are also cowards and, the excuse that I did not pursue any formal complaint, 

grievance or dispute resolution process is the rat hole they run down after the fact.  

 

[13] The intimidation, bullying and harassment was all done behind my back by William Lose. When I 

turned up for work he would leave so as not to be confronted. He did the same thing to me in terms 

of bullying and harassment that he did to Cheryl Wilesmith, Sanjah Sah, Tenny Han and Ray Platter as 

previously outlined in my first submission and witness statements. The reason for that, the motive for 

his actions to get rid of staff are outlined in paragraph [40] and [55] of this statement.  

 

[14] Andrew Tiller and Willian Lose got precisely what they intended – They wanted my out the same 

way they wanted the other staff out. Now that they have been confronted in relation to illegal 

workplace activity they are back peddling to try to save themselves. 

 

(d) “35 a. the Applicant did not raise any formal complaint or grievance” 

 

[15] Here we go again back down the rat hole - I complained to the Store Manager Andrew Tiller about 

Will Loses behaviour towards me and again, he hid nothing. As the store manager, it was his 

responsibility to take action but he didn’t and for that he should be dragged across the carpet for his 

inaction. If he had done what he was supposed to he could have diffused the situation and we would 

not be here. 

 

(e) “35 b. the submitted medical certificates did not disclose defined illness or injury and/or 

potential cause” 

 

[16] The same as Cheryl Wilesmith and Ray Platter, they took stress leave with bullying and 

harassment by Willian Lose as the reason. You don’t need a reason to take personal leave. That is 

between the patient and their medical professional and Woolworths has no right to stick their nose 

in. In the 8 years, I worked at woolworths I had about 4 days’ sick leave. That shows dedication. 

 

[17] I should not have to explain this but I will for the FWC. I have a medical condition CLL - Chronic 

lymphocytic leukaemia. It is slow progressing and I intended to undertake treatment when I retired in 
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2 years. See my blood test form Appendix “I” attached. Every year when I took one month leave, in 

February, my condition would start to manifest. The condition I had was contained with the strenuous 

physical exercise I was getting on the job at Woolworths. When that exercise stopped, the condition 

manifested and I needed treatment. Extensive treatment that ran for 4 months. Being bullied out of 

my job nearly killed me and would have killed me without treatment. 

 

(f) “35 c. in interactions with the Store management, the Applicant did not give any indication 

that his subsequent absence was due to alleged bullying, harassment and intimidation.” 

 

[18] Here we go again again – I discussed the bullying and harassment by William Lose from day one 

and Andrew did nothing about it – Did nothing to stop it. You don’t have to be bright to work out that 

Andrew was involved in getting rid of me. The same way he was involved in getting rid of the other 

staff members. So, what do you do when you hit a brick wall with management – You have no choice, 

you do what the other staff members did – You leave. You are not wanted and who with any dignity 

is going to work where they are not wanted.  

 

(g) “42  The Respondent does not dispute that the Applicant is a person protected from unfair 

dismissal within the meaning of section 382 of the FW Act and the Application was lodged 

with the FWC within the prescribed timeframe pursuant to section 394(2)(a) of the FW Act.” 

 

[19] I have included this paragraph merely to reaffirm that the matter before the Fair Work 

Commission is valid and acknowledged as such by the Respondent. 

 

[20] It’s worth pointing out here that you don’t get any mention from Woolworths about Grocery 

Manager Sanjah Sah and Produce Manager Tenny Han being bullied out of their jobs and going across 

to Coles? The reason for that?  – Woolworths do not want to confront the truth! They will avoid that 

at all cost. If you want the truth about the bullying and harassment phone Tenny and Sanjah. They 

gave their mobile number referred to in my original submission – Phone them and invite them to the 

FWC – Find out the truth from a third party and we can cut through the snow job. 

 

(h) “44  To be eligible to pursue an unfair dismissal remedy the Applicant must have been 

dismissed pursuant to section 386 of the FW Act.” 

 

[21] Refer to paragraph [3] of my submission No. S02 also, refer to paragraph [10] (d) of the same 

submission as follows: - “Then, they don’t terminate your employment to circumvent the NES safety 

net”.  

 

[22] I won’t bother responding to the rest of the submission – It comes under the heading of smoke 

screen and diversion. Although, most of the case study does clearly support my case and, I’ll be 

referring to those authorities if and when required. 

 

[23] The evidence, the overwhelming evidence is that Woolworths intended to get rid of me along 

with four other staff members at Woolworths Avalon. Not to mention the staff disposed of from other 

Woolworths stores also under the supervision of Group Manager Nick Harris. Check the Woolworths 

internal performance scorecard and the same pattern of bullying harassment and disposal of staff 

emerges at those underperforming stores also.  
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[24] I shop at Woolworths Avalon every day and I see what goes on. Some really good hard working 

and dedicated personnel have been driven out of the store and replaced with, sorry to say this… 

dribbling idiots. All to massage the ego of Nick Harris.  It’s destructive, meaningless and illegal and the 

managers perpetrating the crimes are as bad as Nick Harris. They should all be locked up to protect 

society. I know this appears out of line in a witness statement but, I am not saying anything that is 

unsubstantiated and, it deserves what it gets as you will see in paragraph [40] and [55]. 

 

[25] In relation to the above I request that the FWC make allowances because I am a novice in this 

arena. That’s why I have also included this same Witness Statement as an appendage to my 

Submission. Also, without legal representation, as preferred by the FWC, deviations away from correct 

protocol can be expected. 

 

(i) “51  In effect, in order to show that he was (constructively) dismissed, the Applicant must 

show the resignation was, on an objective assessment, due to the conduct of the Respondent 

that was intended to bring about the end of the employment relationship or had the 

probable result of doing so” 

 

[26] In terms of constructive dismissal, as referred to by Nicole Barclay, I had no choice but to resign 

as submitted. 

 

[27] At no point during the submission by the respondent, by Ms Nicole Barclay, does she make 

reference to introduce the witness statements by Mr Willian Lose and Mr Andrew Tiller. From my 

understanding that makes those same witness statements inadmissible and not worth the paper they 

are written on, to coin a phrase. Because I am a fair and reasonable person I’ll overlook that. 

 

 

IN RELATION TO THE STATEMENT OF WILIAM LOSE: 

 

[28] The bulk of Mr Loses’ statement is padding so, I will only concern myself with what’s directly 

relevant and please refer to Appendix “G” attached, for a more detailed explanation and, as follows:  

 

(a) “27. The Back Dock Area of the Avalon Supermarket, in which Mr Fitzgerald worked, is a 

high traffic area and main thoroughfare for store employees…  The Back Dock Area is the 

main receiving point for goods for the Avalon Supermarket…”   

 

[29]  The area he is referring to is indicated in the photograph on Appendix “G”. This photograph was 

taken after I left the store. I kept the area spotless and uncluttered for access at all times. Even the 

staff would laughingly say “don’t drop a piece of paper on the floor” in my daily work area. This was 

so every Woolworths employee and delivery person had unobstructed access at all times. This made 

everyone’s job and the work flow that much easier. Look at it now, you can’t move and the cardboard 

on the floor is a trip hazard in violation of OH&S regulations. In violation of safety regulations. If you 

want to break someone’s neck that’s how you do it. This is the result of the management of Will Lose. 

 

(b) “29. Up to April 2016, I felt the communication and interaction between Mr Fitzgerald and I 

were generally amicable…”  

 

[30] On the very rare occasion Mr Lose stayed back after 5:30pm, before the bullying and harassment 

scenario started, the most I got out of him was a grunt in passing. When I spoke to Andrew Tiller about 
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the bullying and harassment by Will Lose, already referred to, Andrew said and I quote “He doesn’t 

say much” referring to Will Lose.  So, there was no communication other than Will barking the odd 

ridiculous order when I was straining under the load of a one tonne pallet.  I cleaned the fridge floors 

automatically when I had a window of opportunity. Nobody else did it, so I did it, because I like clean. 

 

(c) “32. Mr Fitzgerald was employed to work shifts on Wednesday to Saturday between the 

hours of 5:30pm and 10:30pm. Under the Woolworths National Supermarkets Agreement 

2012. Mr Fitzgerald is entitled to a 10-15 minute paid rest break during each of these shifts.” 

 

[31] O.K. There are a couple of points here – First point: After I stopped work and left the store on an 

afternoon I had been shopping at Woolworths Avalon, I was walking home at the same time Will Lose 

was leaving work. I said “do you park over here”. Will said no, I catch the bus as he checked his watch. 

That was just before 5:30pm. That was repetitive. He would be leaving the store or gone when I started 

my shift. He was never at work when I was working – He was already gone and I believe that was to 

pick up his two young boys at the same time every day.  

 

[32] Second point: I did not work Thursday and Friday as suggested by Will Lose in his paragraph 32. 

Thursday and Friday were my days off. That proves he hid not know what was going on. He did not 

know what days I worked and he did not know if I took a rest break or worked through without a rest 

break. Because he wasn’t there. He was grasping at straws and, any reference to me taking extended 

breaks is, in his mind, a way to cast dispersions on my character to use against me. This then becomes 

part of the modus operandi referred to in paragraph [10] of my Outline of Submission.  

 

[33] I should note though that he makes no reference to the thousands of shifts I did and never had 

any rest break. Or the many nights the Grocery truck arrived late and I would sign off and then 

continue working to get the job finished. Sometimes until after midnight when I dad signed off at 

10:30pm.  My objective was to get the job done and finish up and mop up properly. Every night was 

different in terms of when the trucks turned up and how big the loads were. So, every night had 

different challenges. When and if you had a rest break was part of the juggling act but never a priority. 

 

[34] He keeps going on and on and on about me taking a rest break in the middle of Winter – The 

quietest time of the year. This is nothing more than a diversion and a smoke screen. He then blames 

the Duty Manager Ray Plater for getting rid of me as outlined in Rays witness statement WS03 dated 

29th January 2017 previously supplied.  

 

[35] That’s the thing with bullies – They are cowards and when they are caught out they blame 

everybody else. If I had a 4 and ½ hour break that still does not justify bullying and harassment and 

unlawful dismissal. Well, maybe it does in Wills’ mind and, if he wants to hang his hat on it that’s fine… 

The real reason though, the motive for getting rid of me and the other staff members at Avalon 

becomes clearly apparent in paragraph [40] and [55] below.  

 

[36] The rest of it is from paragraph 32 onward is just fairy land and a total fabrication, smoke screen 

and diversion – Will Lose never dad a discussion with me about anything. He was never there to have 

a discussion as outlined above. I have already been through what he did in the back dock area as 

outlined in Appendix “G”. And again, none of what he claims justifies his unlawful actions against staff.  

 

[37] In relation to his paragraph 91. He claims I called him a snake – That’s not entirely true either and, 

if you lie about that you will lie about anything. When Will Lose asked me back to work my reply was: 
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“Snakes have no empathy and will bite you worse the second time.” I said that in my previous 

preliminary hearing submissions to the FWC. Inferring something and actually saying something are 

miles apart. So, saying I said he was a snake instead of saying I inferred he was a snake is a lie. I got 

him to bite!  

 

(d) “98. In Avalon Supermarket, there is a noticeboard that contains the photograph of 

members of the Safety Team. I understand that Mr Fitzgerald’s photo was previously on this 

noticeboard given he was a member of the Safety Team. At no stage did I remove Mr 

Fitzgeralds photo from this noticeboard and I do not know who may have done this.” 

 

[38] Mr Lose freely admits that he disposed of the work station (desk) I was using for a variety of 

fabricated reasons. The photo on appendix “J” shows that he also removed and disposed of the locker 

I was using. That was for efficiency so I would not have to run up and down the stair to the lockers in 

the men’s bathroom. And then, not be on the spot when deliveries arrived. He disposed of the locker 

I and had been using for 8 years.  

 

[39] I was head of the safety team and that designation was above my photograph. He clearly chooses 

not to acknowledge that. The photo had been up on the wall for 8 years without being interfered with. 

See the photo on page 2 of Appendix “J”. The last remaining Safety Team members photo is still part 

of the display. That was not interfered with. He threw out the desk I used, he threw out the locker I 

used and threw out the photo of me as part of his intimidation, bullying and harassment strategy – 

The same strategy he used on other staff to drive them out of the store.  So, that’s a blatant lie along 

with the rest of his statement. 

 

[40] In relation to Mr Sivaskanga statement starting paragraph [52]. Both Andrew Tiller and William 

Lose make no reference to their Group Manager Nick Harris, previously of Asda, Leeds, West Yorkshire 

and employed by Woolworths March 2016. (Reference: LinkedIn) Around the same time Andrew and 

Will started at Avalon. Their actions in relation to getting rid of staff must have been overseen by their 

direct superior - Nick Harris. And yet, any reference to him has been avoided. Like he has distanced 

himself? Nick Harris’s strategy referred to in paragraph [10] of my Outline of Submission No. 

U2016/14484-S02, might work in England but, not in this country – Not in Australia. 

 

[41] Getting back to the bulk of Willian Loses statement – I’m flabbergasted – I have never witnessed 

such a fabrication. I am shocked and dismayed at the extent and depth of his lies. This does explain 

one thing though. It reinforces my belief that he has a personality disorders and may explain, to some 

extent, his actions. He is seriously mentally challenged and, I’ll try to make allowances for that in cross 

examination. All I can say is WOW! 

 

 

[42] IN RELATION TO THE STATEMENT OF ANDREW TILLER: 

 

(a) “7. h. helping to address complaints and grievances that may be raised by employees.”  

 

[43] He didn’t help me – When I raised complaints and grievances he ignored me as previously 

outlined. 

 

(b)  “8. ...bullying and harassment will not be tolerated…” 
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[44] Saying that bullying and harassment will not be tolerated in the Woolworths Code of Conduct will 

never justify bullying and harassment. That’s called hypocrisy and, you have to be a blatant liar to 

preach one thing and do the opposite. In view of Will Loses’ Statement that pretty much sums him up  

along with the Woolworths management hierarchy. 

 

(c) “34. B. Mr Fitzgerald worked Wednesday to Saturday between 5:30pm and 10:30pm.” 

 

[45] Again, I worked 5 days a week not 4 days and I worked Saturday to Wednesday 25 hours per week 

not Wednesday to Saturday which is 20 hours. Again, Mr Tiller didn’t know what I did and didn’t know 

when I worked because he wasn’t there. He states in paragraph 34. a. that, himself and Mr. Lose 

finished at 6:00pm.  Will Lose actually finished before 5:30pm. I would not see Will Lose but, I would 

see Andrew Tiller in passing occasionally.  

 

(d) “42. I was surprised to read about certain events that Mr Fitzgerald has referred to as barely 

any of these were brought to my attention. Of the few matters that had been brought to my 

attention, I did not consider them to be of particular significance and I was only reminded 

of the events upon reviewing and considering the UD Claim.” 

 

[46] I now refer to paragraphs 32. and 34. In the statement of Nicol Barclay as follows:  

 

(e) “32.  The Applicant has submitted that his decision to resign from his employment with the 

Respondent was due to alleged events of bullying, harassment and intimidation by Mr Lose 

that occurred in around June 2016.” 

 

(f) “34.  It is relevant to note that although these events were the subject of discussion and 

consideration at the time, the Applicant did not pursue any formal complaint, grievance or 

dispute resolution process. In addition, it was not apparent that these events were an issue 

from the perspective of the Applicant until after his resignation on 27 November 2016” 

 

 

[47] Ms Nicole Barclay points out that my decision to resign was due to alleged bullying, harassment 

and intimidation her paragraph 32. and these events were subject of  discussion and consideration at 

the time, her paragraph 34. Mr Tiller in his paragraph 42. States he did not consider them to be of 

particular significance.  

 

[48] Repeatedly, from day one, I have said that I followed protocol in relation to bullying and 

harassment by William Lose and I spoke to the store manager Mr Tiller. I also said that I believed that 

in view of Will Lose behaviour he was trying to get rid of me.  Me Tiller states that he didn’t consider 

that to be of particular importance. If unlawful bullying and harassment and unlawfully trying to get 

rid of an employee is not important then what is? This should have been acted on immediately by Mr 

Tiller but he hid nothing. He let Will Lose escalate the unlawful bullying and harassment against me. 

In full knowledge, he let Will Lose continue with the unlawful dismissal practice against me and four 

other staff members. All of the internal managers were driven to despair including me and the Store 

Manager Andrew Tiller didn’t think it was particularly significant… 

 

[49] DING DONG – What’s that telling everybody. He did nothing because it was a planned 

premeditated strategy. The illegal activity was premeditated and the end result was an unlawful 
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criminal act. That’s called criminal intent – Planned and executed with military precision. So, who’s 

the snake… The idiot doing the job or the one overseeing it?  

 

 

[50] IN RELATION TO THE STATEMENT OF REVINA LAWS: 

 

[51] Revina is a good kid, a mediator. While I was on annual leave on 10th November 2017 Revina 

spoke to me and suggested that she could talk to Andrew Tiller for me. And, I believe Andrew Tiller 

put her up to that – Otherwise, why would she have said it? By then it was far too late to talk to 

Andrew or HR and, after seeing what Woolworths had already done to so many good staff at Avalon, 

I did not want to see her involved or put through the same thing so I declined her offer. Also, if 

management started bullying her I said, I would take up the matter on her behalf – She is only little 

and that triggered my protective instinct. 

 

 

[52] IN RELATION TO THE STATEMENT OF LUCKSHINI SIVASKANGA  

 

(a) “2. I am currently employed by Woolworths in the position of Human Resources Buisness 

Partner (HRBP) and have been in this role since around 23 October 2015.”  

 

(b) “3… I support a number of stores across the Northern region… This relevantly includes 

Woolworths Avalon Store (the Store).” 

 

“Woolworths’ Hierarchy and Structure” 

 

(c) “12…Store Managers report to a Group Manager… who monitor stores within a particular 

region…” 

 

(d) “37. From reviewing the relevant Woolworths resources, I understand the following with 

respect to Mr Tiller.” 

 

(e) “37. e. his immediate supervisor is Nick Harris, Group Manager 

 

(f) “38. From reviewing the relevant Woolworths resources, I understand the following with 

respect to Mr Lose:” 

 

(g) “38. e. at the Store, his immediate supervisor is Mr Tiller;” 

 

[53] From the above the Woolworths Avalon Management hierarchy is 2IC William Lose then going 

up to Store Manager Andrew Tiller then going up to Group Manager Nick Harris.  

 

(h) “50. Woolworths is an organisation of approximately 200,000 employees” 

 

[54] Mr Sivaskanga refers to the Woolworths National Supermarket Agreement 2012 in his paragraph 

23. If he read the agreement he would know that at the time of that agreement there were about 

95,500 Woolworths employees. So, where does he get 200,000 employees from. He is the Human 

Resources Officer he should know what the resources are – One would think. So, what’s in his mind? 

Never the less, the reason I persist with this Matter before the FWC is to protect those same 
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employees from the despicable acts of human indecency perpetrated against myself and other 

Woolworths employees. To protect them from being put through the same torturous ordeal – It’s 

worth the fight for that alone but, there is a larger picture that involves all of Australian society. 

 

[55] Woolworths’ Internal Performance Scorecard as follows: -  

 

(i) “45. Woolworths utilises a performance scorecard comprising five measures to assess the    

performance of its stores nationally.” 

 

(j) “46. I am aware that the Store has been given a mandate to implement initiatives to 

improve store performance as a result of the Stores scorecard performance in the 

2015/2016 financial year. The store is under pressure to improve store standards in line 

with Woolworths’ internal performance scorecard.” 

 

(k) “47. As a result, there is and has been a need for Store Management to emphasise 

expectations around performance and conduct. This was a directive across the Store and 

not directed towards any particular employee.” 

 

[56] Keeping in mind my previous submission and witness statements. It should be noted here that 

2IC William Lose and Store Manager Andrew Tiller were appointed to the Woolworths Avalon Store in 

or around March or April 2016 although, because they worked the day shift and I worked the evening 

shift I didn’t become aware of them until late May 2016. All the trouble in the store started in June 

2016 and, it appears, Andrew and Will had the above directive clearly in mind because, that’s when 

the trouble started. The Woolworths Code of Conduct evaporated when they materialised.  

 

[57] The chain of command, going up the line at Woolworths Avalon, is 2IC William Lose then, Store 

Manager Andrew Tiller then his immediate supervisor Nick Harris the Group Manager. From my 

enquiries about the character of Nick Harris it is apparent that he is narcissistic. Will Loses’ actions 

suggest he is the same. He doesn’t care who he hurts. He has no feeling for other people, no empathy. 

 

 [58] These personality traits combined with the performance scorecard directive creates the perfect 

storm for what happened at Woolworths Avalon in relation to bullying and harassment to get rid of 

employees. In particular, all of the internal store management were removed other than the new 2IC 

and new Store Manager who were doing the removing. They came into the store like a wrecking ball 

and, the Internal Scorecard Directive and the appointment of the new Group Manager appears to be 

the reason. Hardly a coincidence. Unfortunately, I was also included in the carnage.  

 

[59] Complaint / Grievance Management Process 

 

(l) “28. a. In the first instance, employees are encouraged to raise the concern with the person 

concerned or their immediate superior to seek an informal and consultative process to 

resolve any issue.” 

 

[60] Again, when the bullying and harassment by William Lose became intolerable and became a 

serious distraction in a dangerous work environment I endeavoured to speak to Will but, I started 

work at 5:30pm and, as soon as I turned up he would take off. I would see him running across the 

laneway. Subsequently I followed protocol and spoke to the Store Manger Andrew Tiller about Wills 
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behaviour and he did nothing and, in relation to paragraph [55] (a), (b) and (c) above, I am beginning 

to understand why. 

 

[61] In relation to Mr Sivaskangas’ paragraph 28.a. I did what I was supposed to do. The bullying and 

harassment scenario referred to is outlined in my previous witness statement WS01 dated 1st February 

2017 already with the FWC. In addition also refer to Appendix “G” attached for a more detailed visual 

explanation of what Will Lose was doing to me. 

 

[62] Code of Conduct: 

 

(m) “18. Point 1. Doing the right thing is demonstrated by acting with integrity, honesty and 

trust at all times – at work, when representing the Company...” 

 

(n) “18. Point 8. Failure to comply with the Code… is a serious breach of the conditions of 

employment and may result in disciplinary action including termination of employment.” 

 

(o) “20. Point 2. The Company is committed to maintaining the standards set out in the Code 

of Conduct, including preventing workplace bullying, harassment or unlawful 

discrimination.” 

 

(p) “20. Point 3. Team members should be aware that conduct that is found to be bullying, 

harassment or discrimination could be a breach of the relevant legislation and therefore 

illegal.” 

 

[63] So, bullying and harassment is illegal and yet, as outlined in my previous submission S01 and 

witness statements WS01, WS02 and WS03, Woolworths employee Willian Lose persisted with illegal 

activity against innocent staff in violation of the Woolworths Code of Conduct and the relevant laws. 

 

[64] Mr Fitzgerald’s employment: 

 

(q) “32. a. He commenced working with Woolworths on 14th June 2008 and was engaged in the 

position of Team Support.” 

 

[65] This statement is partially incorrect but, how could Mr Sivaskanga know when he wasn’t 

employed with Woolworths until the end of 2013 and then Human Resources office in 2015. I was 

originally employed in the position of Back Dock Coordinator and Safety Officer in 2008. That position 

was abolished many years later and my designation was then Team Support. I continued doing exactly 

the same job. The only difference was the $4.00 per week protective clothing allowance, to purchase 

steel cap boots and heavy leather gloves required by OH&S to use a manual pallet jack - That was 

abolished. To protect myself I purchased the equipment out of my own pocket. I still continued in the 

same position up until I was forced out of my job. 

 

(r) “32. b. he was employed on a part time basis, 25 hours per week.” 

 

(s) Matter U2016-14484 Outline of Submission S02 by the Applicant  Date 01-03-17 “32. c. his 

ordinary hours of work were 5:30pm to 10:30pm Wednesday to Saturday.” 
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[66] That’s incorrect again. The days I worked were Saturday to Wednesday – 5 days a week not 4. 

While we are on the subject, Will Lose complained about me taking a break to go home and attend to 

my wife. Refer to paragraph [5] WS01 1st February 2016 already with the FWC. After he got rid of me 

he said and I quote: “now you can look after your family”. Referring to my wife.  He appears to have 

used this as a reason to get rid of me? The real reason now becomes obviously - The internal 

performance scorecard and the new Group Manager. Along with other employees I was targeted. 

Taking a break was another fabricated excuse to try to justify getting rid of me. It sounds pathetic 

because it is. 

 

[67] Also of critical importance in this scenario is outlined in paragraph [10] of my submission No. S02 

attached. This has happened not just to me but other staff members including Woolworths staff from 

other stores who have been bullied and harassed out of their jobs. I have spoken to these people and, 

they will come knocking on the door of the FWC in due course.  

 

[68] For no apparent reason Kamal Kahanal the then Night Captain started casting dispersions about 

my performance. At the same time, Will Lose started the bullying and harassment to drive me out. 

This is the pattern used by Woolworths to dispose of people. To discard them like yesterday’s rubbish. 

Denigrate them, break them down and destroy them. That process, as outlined in my submission, 

included me.  

 

[69] I worked my butt off and dedicated myself to the job because it was close to home and the 

strenuous physical exercise was good for my health. All I wanted to do was work my 10 years and 

retire with long service leave. Retire with dignity and a chocolate cake. That, along with Will Loses’ 

remarks about my sick and disabled wife and, having a social conscience drives this Matter forward 

with impetuous.  

 

[70] There is only one other paragraph worth responding to in Mr Sivaskangas’ Statement: Paragraph 

51 on his page 11 

  

(t) “b. Mr Fitzgerald appears to have taken documents from Woolworths which he was not 

permitted to take or retain; “ 

 

[71] When you have no defence, you attack and discredit and, that is precisely what Mr Sivaskanga 

has done here. I have taken nothing from Woolworths... Mr Sivaskanga may be referring to my medical 

certificates, copies of which I gave to Woolworths. I don’t know – He has been extremely vague on 

this because it is a blatant lie. He casts dispersions on my character and I insist on an explanation and 

an apology.  

 

(u) “c. It is concerning that Mr Fitzgerald did not proactively work with Woolworths in the event 

he had issues or complaints; “  

 

[72] Because bullies are also cowards when confronted they back down. Repeatedly, this is the rat 

hole that Woolworths runs down. Their way out after the fact – They believe! O.K. Two things. As 

previously outlined, I gave Andrew Tiller the opportunity to diffuse the situation when it started but 

he didn’t. If he had stopped Will Lose at that point, again, we would not be here. This suggests he was 

complicit and this flows through to the Group Manager Nick Harris as part of a devious staff 

management strategy. That’s what the evidence suggests generally and, as outlined in paragraph [40] 

and [55] of this statement and my first submission and witness statements, proves it and; 
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[73] Also, as pointed out to the FWC arbitrator at the first preliminary phone hearing. Off the record, 

I believe but, you can talk to him. Once the damage was done, there was no way back. The activity 

perpetrated against me and other staff members at Woolworths Avalon was unlawful and is illegal. 

Subsequently I said - “I don’t associate with criminals let alone work for them”. 

 

[74] Other than that Mr Sivaskanga has put forward 34 pages of smoke screen and diversion doing 

nothing more than blowing smoke up the backside of Woolworths. This is a waste of paper and in view 

of the despicable acts of human indecency perpetrated by Woolworths against their own staff, I intend 

to be bold and give them back some of what they dished out to good, hard working, dedicated 

personnel. To tell them, in no uncertain terms, that they have been put on notice! 

 

[75] I hate to draw the analogy and I must stress that this is a metaphor but, it does get the message 

across in the strongest possible way as follows: -  

 

[76] In view of the above and in light of the facts and supportive evidence, and the repetitive nature 

of what Woolworths employee Mr William Lose did to Cheryl Wilesmith, Sanjah Sah, Tenny Han, Ray 

Plater and myself in relation to bullying, harassment and unfair dismissal. The mentality, as gleaned 

from Mr Sivaskangas’ statement, is to preach one thing and do the opposite, the same as a paedophile 

priest... They abuse and sodomise the innocent and believe they are above the law and will not be 

challenged. Well guess what – they are not above the law and they are being challenged... From that 

point it becomes a cover-up and, that is precisely what is woven into Woolworths defence. 

 

[77] O.K. then, we have established the motive. Also, in light of the evidence outlined and that already 

before the FWC - Criminal Intent can also be established. This then begs the question – Do we involve 

the Attorney General and have these bastards thrown into prison? And, do we take civil action in the 

District Court, involve the media, and sue Woolworths Ltd with a public funded class action? I’m up to 

it so, let’s see what Woolworths does… 

 

 

I STEEPHEN FITZGERALD BELIEVE THE FACTS STATED IN THIS WITNESS STATEMENT ARE TRUE  

 

 

 
Stephen Fitzgerald   

1st March 2017 
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Statement for: (Applicant) 

Witness: Ray Plater 

Statement No: U2016/14484/WS02 

Made: 29™ January 2017 

Case No: U2016/14484 

IN THE FAIR WORK COMMISSION 

IN THE MATTER OF THE FAIR WORK ACT s.394 

APPLICATION FOR UNFAIR DISMISAL REMEDY 

BETWEEN: 

APPLICANT: Fitzgerald, Stephen Geoffrey 

-and-

RESPONDENT: Woolworths Limited T/A Woolworths Supermarket 

WITNESS STATEMENT ON BEHALF OF THE APPLICANT 

.1 TM£ ArPPiArfO uxy I Ray Plater of 
Duty Manager at Woolworths Avalon Supermarket, make this witness statement on behalf 

of the applicant Stephen Fitzgerald. 

(1) After the time, Stephen Fitzgerald left Woolworths Avalon the Woolworths Avalon 
Manager 2IC Will Lose approached me and said he got rid of Stephen Fitzgerald because he 
wasn't performing. 

(2) Then he said that it was my fault for not keeping Stephen Fitzgerald working. So, he 

blamed me. 

(3) I said that Stephen Fitzgerald started at 5:30pm did a mop-up and prepped the store to 

receive the loads. He then unloaded all the delivery trucks, did all the empty pallet and roll 

cage returns and all the paperwork for the day. He finished at 10:30pm. 

(4) I also said that if there was an opportunity he would take a break and go home to check 

on his disabled wife - Take her to the bathroom... 

(5) I said to Stephen Fitzgerald that the actions of Management had impacted staff moral 

with multiple resignations and good staff going across to Coles Supermarket. 

I RAY PLATER BELIEVE THE FACTS STATED IN THIS STATEMENT ARE TRUE 

Ray Plater 

29 th January 2017 
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Ian Bennett

From: Ian Bennett <Ian.Bennett@sparke.com.au>
Sent: Friday, 24 February 2017 6:42 PM
To: info@hootgallery.com
Cc: Roland Hassall; Nicole Barclay
Subject: Stephen Fitzgerald v Woolworths Limited (FWC Ref: U2016/14484) [SPARKE-

MATT.FID3861764] 
Attachments: 54555311(4) - Fitzgerald v Woolworths - Letter to S Fitzgerald regarding witnesses 

24.02.17.PDF

Dear Mr Fitzgerald 
 
Please see attached letter dated 24 February 2017.  
 
Kind Regards  
 
Ian Bennett | Senior Associate | Workplace 
Sparke Helmore Lawyers | Level 29, MLC Centre, 19 Martin Place, Sydney NSW 2000
t: +61 2 9373 1445 | m: +61 404 106 612 | f: +61 2 9373 3599 
e: ian.bennett@sparke.com.au | www.sparke.com.au  
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Sydney 

Level 29, MLC Centre, 19 Martin Place, Sydney NSW 2000 

PO Box Q1164, QVB Post Office, Sydney NSW 1230 

t: +61 2 9373 3555 | f: +61 2 9373 3599 | DX 282 Sydney | www.sparke.com.au 

adelaide | brisbane | canberra | melbourne | newcastle | perth | sydney | upper hunter IAB\IAB\54555311\3 

24 February 2017 
 

Stephen Fitzgerald 
Unit 2, 1 Avalon Parade 

AVALON BEACH NSW 2107 

By email: info@hootgallery.com 

  

  

 

Dear Mr Fitzgerald 

Fitzgerald v Woolworths Limited  

Unfair Dismissal Claim in the Fair Work Commission (FWC Ref: U2016/14484)  

Our ref:  IAB/WOO049-00121 

We confirm this matter is listed for hearing before the Fair Work Commission next Friday, 3 March 

2017.  

At present, you have indicated that you intend to rely upon witness statements of:  

 Yourself 

 Cheryl Wilesmith, and 

 Ray Plater. 

We note that you will be attending and available for cross-examination.  

In the event you seek to rely upon the witness statements from Ms Wilesmith and Mr Plater as your 

evidence in chief at the hearing, we advise that each of the witnesses will be required to attend the 

Fair Work Commission for cross-examination by Woolworths Ltd.  

Accordingly, please ensure they are in attendance next Friday.  

Yours faithfully 

 

 

Partner responsible: 
Roland Hassall 
t:   +61 2 9260 2449 
e: roland.hassall@sparke.com.au 

Contact: 
Ian Bennett, Senior Associate 
t: +61 2 9373 1445 
e: ian.bennett@sparke.com.au  

 

cc: Nicole Barclay  

Employee Relations Specialist - NSW/ACT (Woolworths Ltd) 

t:   +61 427 492 626 

e:  nbarclay@woolworths.com.au  
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THE MATTER 
 
IN THE FAIR WORK COMMISSION  
IN THE MATTER OF THE FAIR WORK ACT s.394   
APPLICATION FOR UNFAIR DISMISSAL REMEDY 
 
  
  
BETWEEN:  
 
                                          APPLICANT: Mr. Stephen Fitzgerald (SteveFitz) 
 
                                                                           -and-  
 
                        RESPONDENT:  Woolworths Limited T/A Woolworths Supermarket 
 
 

APPLICANT’S CLOSING SUBMISSION  
 
 
[1] Since I’m the star witness lets win back my credibility after Woolworths attempted 
character assassination. Then, you have no reason not to believe me, taken that, Woolworths 
has no defence what so ever. At least, none that I can find.  
 
[2] Also, if Woolworths were doing the right thing, why would they need to undermine my 
character? Woolworhts are being dark and deceitful and, that just about sums them up taken 
that I am here in the Fair Work Commission fighting a case against them. No doubt 
Woolworths legal team are proficient at what they do and, what follows, is part of that 
proficiency. 
 
THE WOOLWORTHS DOCUMENT ALLEGEDLY TAKEN OR RETAINED BY THE APPLICANT 
 
[3] In the statement of Luckshini Isvakanda dated 22nd February 2017 as follows:- 
 

(a) “51.b. “Mr Fitzgerald appears to have taken documents from Woolworths which he 
was not permitted to take or retain;” 

 
(b) “PN1833 “THE COMMISSIONER:  I wasn't talking about the media as such, it was just 

a broad - but that's the document which ultimately we found to be the one that was 
troubling the respondent a little, in terms of perhaps why the applicant had it at 
all.  Nevertheless, what I'm suggesting here is that it's not going to form part of any 
material that would be publically accessible unless you were a party to the proceeding 
or under an FOI you obtain the file.  But I do understand a bit of concern about that.  If 
you want me to specifically put that document in the file in an envelope and mark it as 
confidential, I see no reason why I couldn't do that for you.” 

 

Closing Submission by the Applicant  
Applicant: Stephen Fitzgerald 
Submission No. U2016/14484-CS01 
Made:  15TH March 2017  
Case No: U2016/14484 

52 of 378

lbr
Square
Tab 11�



2 

 

P a g e  2 | 22 

 

[4]. This dragging down the Applicant, by Woolworths, has gone a bit too far – It’s called 
character assassination to undermine the credibility of the witness. And, once you fling a bit 
of that smelly stuff it sticks. – The only way to get it off is a law suit for defamation of character 
and appropriate damages being awarded. Remember, this is all on the record. 
 
[5] O.K. they are talking about the Council Lease with Woolworths Avalon, here’s the reason 

for me being in possession of a copy of the Deed of Licence between Pittwater Council (the 

Licensor) and Woolworths Limited (the Licensee) In relation to unloading trucks in the Council 

laneway at the rear of Woolworths Avalon NSW: -   

 

[6] You can get a copy of the Deed of Licence on-line… You know the internet. The same place 

I got it… Like any licence agreement with a Council it’s public domain. So, the apology to me 

from Luckshini Sivaskanda was appropriate and, I can take back my apology to her for thinking 

she was a bloke. Jesus Christ, all the drama and intrigue and sealed envelopes? Click the link 

and now everyone in Australia gets a copy: -   

 

http://portal.pittwater.nsw.gov.au/common/Output/DataworksAccess.aspx?id=2HU3U5bV

bkU%253d&ext=tiff  

 

(a) PN993  “How?---Sivaskanda.  I like it, it rolls off the tongue beautifully.  It's like 
poetry.  "May be referring to my medical certificates, copies of which I gave to 
Woolworths, I don't know."  I'll cross that out and put "She" – "has been extremely 
vague on this because it is a blatant lie.  Okay, this casts aspersions on my character 
and I insist on an explanation and an apology."  Okay, now what I require here is an 
explanation or an apology, since I have apologised to you for calling you "Mr."  I think 
that balances the ledger, don't you think?---(No audible reply)” 

 
(b) “PN100   “MR FITZGERALD:  That will resolve the matter, yes?--- Sivaskanda: Yes.  Yes, 

I apologise that I can't recall where I - - -“ 
 
[7] Thanks for the almost apology Luckshini Sivaskanda – I’m starting to feel really 

uncomfortable about this whole thing. As previously stated and, as a result of the repetitive 

nature of what Woolworths get up to in relation to disposing of unwanted staff. It appears 

that the M.O. the Motus Operendi has been confirmed once again: -   

 

[8] When Woolworths wants to get rid of someone this is the tried and tested process they 

use. This is what they did to others and this is what they did to me. It’s all woven into the 

transcripts, witness statements and submissions of this case. 

 

(a) Get an Indian immigrant worker to make false accusations against the targeted 

employee. That’s me. Thanks Kamal Khanal and Luckshini Sivaskanda – I’m speechless. 

And, Ray Plater would also like to thank the Indian immigrant worker who cast 

dispersions on his character also. This can’t be tested now, but remember as the star 

witness I do have a little bit of credibility. As in a tiny little grain of sand of credibility. 
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(b) Cast dispersions on the targeted employees’ performance and, management then 

gives that employee a radically reduced performance rating score which goes on the 

employees’ permanent record.  – Ask Luckshini… She’s sitting on the records. Link 

those records to every employee who has been unceremoniously dispatched by 

Woolworths. I’ll be sure to do that in the District Court if things go that way. 

 

(c) Start the bullying, harassment and intimidation program of that person. To drive that 

person into nervous breakdown and forced stress leave… Like they did to Cheryle 

Wilesmith as outlined in her witness statement. Two weeks stress leave with bullying 

and harassment as the stated reason after she was made redundant. 

 

(d) When that person leaves their job. Woolworths don’t terminate your employment to 

circumvent the NES safety net. So, you can’t say they sacked you even though you’re 

no longer working at Woolworths. And, why would you work for them after what they 

did to you?  You will notice that they never terminated my employment they just let it 

ride on forever and ever and the NES safety net is the reason that used to work for 

them. Not so now with the Fair Work Act 2009 Sect 386 (1) (b) 

 

(e) Most workers walk out, beaten and damaged, and fade quietly into the night... Like 

Sanjah Sah and Tenny Han. Both walked out without a job and both pestered Coles 

until they got one. Phone them up off the record if you don’t believe me. Oh, hang on 

– I’ve got my credibility back so you can believe me just a little tiny bit. Another grain 

of sand in the bucket please. 

 

(f) If you kick up a real stink, they ask you back to work. After leaving and, as time passed, 

both Andrew and Will asked me back to work as outlined in my previous witness 

statements and submissions. For me it was too late. They had already done the job on 

me. Asking me back to work was there way to back out of legal action. As you would. 

 

(g) When you take legal action for unfair dismissal remedy Woolworths will try to block it 

so, for all you good people out there it’s important to do this:  In relation to Woolworth 

Ltd (the Respondent) jurisdictional objection. I overcame this objection and I refer to 

Fair Work Act 2009 - Sect 386 (1) (b) – “The person has resigned from his or her 

employment, but was forced to do so because of conduct, or a course of conduct, 

engaged in by his or her employer. Constructive dismissal is an unlawful termination of 

the contract of employment in circumstances where the employee leaves, without an 

express act or enunciation of ‘dismissal’ by the employer.” Subsequently, that leads to 

the matter of this Fair Work Act s.394 - Application for Unfair Dismissal Remedy. 

 

[9] From [8] (a) above: Twice this has happened to me with Indian immigrant workers making 

false accusations against me and casting dispersions on my character. First it was Kamahl 

Khanal at the very beginning of this then Luckshini Sivaskanda in the hearing towards the end 

of this matter.  There’s evidence of that so, how can these people be trusted. Or, are the 

Indians just being used by Woolworths because Woolworths can use them. Because the 
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immigrants feel they have an obligation to their sponsor to put up and shut up and do what 

they are told. Because they are or were immigrant workers seems to be the link. I’d like to 

give them the benefit of the doubt though. From what’s going on here, I think Woolworths is 

the problem.  

 

[10] So, I’ve got my credibility back and I’ve decimated Woolworths – I think that deserves a 

hand full of sand in the bucket. 

 

 

BACK TO THE CLOSING SUBMISSION 

 
[11] Now that that’s cleared up let’s kick butt and give me a bit of credit please, I think I’ve 
earned it: -  
 
[12] I am here in the Fair Work Commission seeking Unfair Dismissal Remedy resulting from 
unlawful workplace practice by Woolworths Limited. To support my argument, I have 
presented evidences by way of witness statements and also the evidence of Ren Laws that 
William Lose was involved in the unfair dismissal of staff by way of bullying, harassment and 
intimidated. The actions of William Lose are the issue here so let’s focus mainly on him at this 
point. 
 
[13] William Lose said he got rid of me as confirmed in the Witness Statement of Ray Plater. 
It doesn’t matter which way the wind is blowing – This is not written on the back of a doily. 
It’s a signed Witness Statement and should be viewed as such.  
 
[14] In the signed Witness Statement of Cheryl Wilesmith she claims she was bullied and 
harassed by Will Lose and, requiring 2 wees stress leave. At the same time she was also made 
redundant.  
 
[15] As part of the process of “getting rid of me” I claim that I was also bullied, harassed and 
intimidated by Willian Lose. In a nut shell, this involved the following: -  
 
       (a) Breaking into the locker (Lock Box) I used and removing items. (Lock being the   
             operative word) – That’s intimidation 
       (b) Constantly pushing my desk under the stairs and blocking access to my desk – That’s   
            harassment 
       (c) Throwing my desk, chair and safety photo out with the rubbish – That’s bullying 
 
 
[16] In relation to Paragraph [4] (a) Intimidation -  In the Witness Statement of William Lose 
he claims the follows: -  
 

(a) 2. “This statement reflects the evidence I would be willing to provide in these  
              proceedings at any hearing should it be necessary.” 
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(b) 57. “When I arrived at the Lock Box in the Back Dock Area, I noticed it was not locked. 
As a result, I was able to open the Lock Box and retrieve the RF unit that was stored 
inside.” 

 
[17] In the cross examination of William Lose it was established that a locksmith was in the 
building the day I allege William Lose broke into my locker. It was also pointed out that a 
padlock could be opened in a number of different ways. 
 
[18] In PN1598 I said “Would the locksmith break into it by picking the lock and not damaging 
the lock?” Will Lose Said “I couldn't tell you what options they chose”.  
 
[19] “What option they chose” In my language Will lose is saying that be couldn’t tell me what 
options the locksmith chose to open the padlock to break into the Lock Box I used. The lock 
box he said he didn’t break into as part of his cover-up of the entire unlawfully get rid of staff 
scenario. I’m not putting words in his mouth – That’s what he said – Read it and weep. 
 
[20] In relation to Paragraph [4] (b)  Harassment - Refer to paragraph 73 in the witness 
statement of William Lose: -  
 

(a) 73. “With a couple of days, I moved the desk and stool to a new location in the Back 
Dock Area and set up the repair station under the staircase ( where the desk and stool 
had been located).”  

 
[21] Now, refer to the photograph of the location of my desk and stool Appendix “G” page 19 
attached. The desk and stool were never relocated. There was no practical place to relocate 
the desk and stool without it being in the way. Will Lose only ever pushed the desk further 
under the stairs so I could not get to it. So, I could not do my job and, there was never any 
conversation between Will Lose and myself about his motives.  
 
[22] The conversations Will Lose alleged he had with me are a total fabrication and you can’t 
remember a fabrication because it’s like a flight response to save yourself – It comes from the 
dark primitive part of the brain. as follows:-  
 

(b) PN1783 -  “Mr Fitzgerald has said that you pushed his desk under the stairs and that 
this was repetitive.  Had you spoken to Mr Fitzgerald about why you had repeatedly 
moved his desk?---Yes, I had.  I'd stated to him that by moving the desk an extra foot 
and a half to be under the stairs, he could still be using the desk and he could still have 
that roll cage where it is now to the side.” 

 
[23] Nowhere in the witness statement by William Lose did he say anything vaguely 
resembling what he said in the last sentence of PN1783 above. After seeing the photograph 
on page 19,  that’s Appendix “G” he had to say something. So, the storey now changes from 
moving the desk elsewhere Paragraph 73. To, pushing it under the stairs PN1783.  
 
[24] Lets have a look at this photograph on Appendix “G”. Will lose has now admitted what I 
always claimed – He repeatedly pushed my deck under the stairs and blocked my access to  
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the desk with a roll cage. His words by admission! You know, that’s the reason we are here. 
William Lose harassing the crap out of staff to drive them crazy.  
 
[25] Again, PN1783:  “I’d stated to him (Stephen Fitzgerald) that by moving the desk an extra 
foot and a half under the stair, he could still be using the desk and he could still have that roll 
cage where it is now to the side.”  
 
[26] If Will Lose stated this, as he claims, it would have been stated in his witness statement 
and there would have been no reason for him (William Lose) to throw the desk out with the 
rubbish.  He has already admitted throwing the desk out with the rubbish. I don’t know what 
that’s telling you but it’s telling me he’s full of crap.  
 
 
[27] As suggested by William Lose in PN1783. Looking at the photo on Appendix “G” attached. 
So, Will Lose has stated “that by moving the desk an extra foot and a half under the stair, 
he could still be using the desk...” I would have to be a two-dimensional contortionist to climb 
under the stairs to get to the desk. And Will Lose then goes on to say, “and he could still have 
that roll cage where it is now to the side.”  Moving the roll cage to the side would completely 
block all access in and out of the Back Dock area and I would still have the problem of 
contorting myself under the stairs to work. 
 
[28] As outlined above, William Lose says one thing and then he contradicts himself and says 
another thing and then he fabricates a fantasy storey after seeing the photo on Appendix “G”. 
What Will Lose is now suggesting is absolute insanity. You try working under the stairs with 
two lift motors running taking up 75% of that area and doing what he is suggesting. I’m a big 
man. It’s impossible. It’s pathetic and it’s hair brained and it’s a fabrication.  And again, if he 
liked the desk under the stairs so much why did he throw it out with the rubbish? I know why 
– It’s what he does… It symbolised throwing that person out with the rubbish. Same thing he 
did to Ren and her nice big comfy office chair. He threw it away… What a man! 
 
[29] In relation to Paragraph [4] (c) Bullying 
 

(a) PN1470 “MR FITZGERALD:  You got rid of the desk?  It was when he was sitting in the 
witness chair.  You got rid of the desk, okay, and you threw it out with the 
rubbish?---Will Lose: I was hoping it would go to a good home initially, which is why it 
was left outside.” 

 
(b) PN1473 “So you didn't want it in the store?---Will Lose: It didn't fit in that spot there.” 

 
(c) PN1474 “It didn't fit in that spot.  So you put something bigger there?---Will Lose: That 

locker box where you've got it indicated - - -“ 
 

(d) PN1475 “No, no, no, we're talking about the desk, my desk?---Will Lose: Okay. The 
desk did fit underneath the stairs.” 
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OH DEAR - WE HAVE A PROBLEM E.T. 
 

(e) PN1476 “So why isn't it still there?---Will Lose: Because you chose not to leave it 
there”. 

 
[30] Hang on – Will Lose clearly states that he threw the desk out with the rubbish as referred 
to in PN1470. He then goes on to state in PN1476 that the desk was not still there because I 
chose not to leave it there? Referring to me, the applicant, choosing not to leave the desk 
there. Now we are going into crazy land. The desk had been there for 8 years and that’s the 
best position for the desk. So, why would Will Lose now say that I didn’t want the desk there?  
Let’s get to the bottom of this disturbing revelation: -  
 
[31] “Place the blame on others personality disorder. These behaviours and attitudes often 
cause problems and limitations in relationships, social encounters, and work or school 
settings. They may also make people with personality disorders feel isolated, which can 
contribute to depression and anxiety. It’s also described as an unhealthy way of thinking”. 
Extracted from www.healthline.com 
 
[32] That’s the medical reason for Will Lose blaming others. For me though it’s called passing 
the buck – The same thing he did to Ray Plater by blaming him for Will Lose getting rid of me. 
Have a look at Rays witness statement attached on page 22 to confirm that. Will Lose clearly 
got rid of me, he said so, then blamed Ray Plater. Other than being targeted by Will Lose, Ray 
Platter had nothing to do with getting rid of me.  Wills Lose is the one who should be isolated 
as outlined in paragraph [31] above. 
 
[33] Oh dear, they got him from a sheltered workshop – No doubt, to save the rest of those 
beautiful innocent people from Will Loses cruelty. My wife worked at Stuart House so we 
know and love physically and mentally challenged people.  They’re not the ones who are 
challenged anyway – They have already found HONESTY – That’s why God loves them.  
 
 
[34] EVIDENCE THAT WILL LOSE THREW MY DESK OUT WITH THE RUBBISH: -  
 

(a) PN1487  “MR FITZGERALD:  That's okay.  No, that's fine.  Okay, now one of the reasons 
that I'm no longer at Avalon is because of bullying and harassment and that was part 
of the bullying and harassment scenario, was pushing the desk I used under the stairs 
so I couldn't use it, so I would have to keep pulling it back out again, and that was 
repetitive. So that is telling – and then on top of that, then as you admitted, you threw 
it out with the rubbish, yes or no?---Will Lose: Is that the last one a question?” 

 
(b) PN1490  “Yes, that's in there.  No, just a yes, that you threw it out in the rubbish, yes 

or no?---Will Lose: Yes.”       I’ll have another hand full of sand for that one thanks. 
 
[35] This witness statement is an ordeal – Woolworths managed to wrap it up fairly quickly 
because it’s a standard form for them. They pull it out of the filing cabinet, roll it up and beat 
disobedient employees over the head with it. Well, nothing goes over my head… I am too 
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fast… I will catch it.  And, don’t get me wrong... A sense of humour comes from having faith 
in yourself and knowing you are doing the right thing.  And, you’ll get a bit of that from me… 
 
 
 
REMOVAL OF MY SAFETY OFFICER PHOTOGRAPH 
 
[36] If I was playing Hamlet I would rehearse the lines I was given. I’m not saying Will Lose 
could play Hamlet but I am saying that he rehearsed the lines he was given since he manages 
to repeat the same thing three times in a slow precise voice as his finger drags painfully across 
the page to get it just right with unbearable monotonous regularity:   Thwack!  –  Sorry, I 
retract what I just said…  But, it doesn’t mean I didn’t mean it. 
 

(a) PN1745 “At no stage did I remove Mr Fitzgerald's photo from this noticeboard and I 
do not know who may have done this.” 

 
(b) PN1751 “At no stage did I remove Mr Fitzgerald's photo from this noticeboard and I 

do not know who may have done this.” 
 

(c) PN 1755 “At no stage did I remove Mr Fitzgerald's photo from the photo board and I 
do not know who may have done this.” 

 
[37] The photo of the noticeboard, Appendix “G”, was taken on 3rd November 2016. I had 
already been gone from the store since June 2016. That’s 5 months. Why didn’t Will Lose just 
do what any normal person would do and say he took my photo down because I had left? It 
doesn’t make any sense unless he is involved in a cover-up conspiracy. In a cover-up you deny 
everything. But this is just stupid – Why would you deny it when clearly you don’t have to. 
 
[38] You know, circumstantial evidence has to carry some weight even if it’s just a whisper. 
Just a little zephyr breeze of credibility. Plenty of criminals have been convicted on 
circumstantial evidence. So please, add another grain of sand to the pile. 
 
WITNESS STATEMENT OF REN LAWS 
 
[39] As previously stated and pointed out in the FWC Hearing the reason I became confused 
about Woolworths witness is the name Renvia. I have only ever known Ren as Ren. The name 
Renvia appeared to be Indian and the young Indian girl out the front of the store had said 
similar things to me that Ren had said to me referred to in her witness statement. That’s why 
I made the mistake about who the witness was. Anyway, back to Ren. She is the only witness 
who managed to get to Court without being corrupted by Woolworths. Other than me.  
 

(a) PN1076  “That's correct, yes.  Okay, now after five years in the office, you would know 
what was happening in the office.  Our pays were – used to be managed by you and 
then they went across to All Yours, is it, or some outsourcing company?---Success 
Factors.” 
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(b) PN1078  “Okay, so that reduced your role in the store to some extent?---In some extent, 
yes”. 

 
(c) PN1079  “Yes, it did, didn't it?  Okay, now following on from that I remember having a 

talk to you and I asked you again in passing, you know, were you having any issues 
with Will and you said, "Oh, he threw out my chair, but I mean, you know, that really 
doesn't bother me and I don't care.  Anyway, I've just used another chair."  Do you 
remember saying that?---Yes.” 

 
(d) PN1080  “You did, yes.  Okay.  That was sort of the situation he used with people that 

he was trying to intimidate.  Now because your position had been markedly reduced 
in the store, I'm suggesting that Will Lose was doing that to also intimidate you to 
some extent.  You're possibly a lot thicker skinned than I am so you didn't see it that 
way.  I'm not going to ask you if you did or you didn't, I'm just giving the facts as they 
are.  And that's about it, you know?  I'll just sum it up there and leave it at that.  Thanks, 
Ren?---Thanks, Steve.” 

 
[40] That explains itself – Ren’s duties were reduced – Will Lose threw out her office chair 
with the rubbish. Add another a sprinkle of sand to the bucket please. 
 

 

WITNESS STATEMENT OF CHERYLE WILESMITHS  
 
[41] As part of the campaign of manipulating and undermining witnesses Willian Lose casts 
dispersions on the validity of Cheryl Wilesmiths Witness Statement by saying in PN1807 to 
PN1809  
 
[42] “PN1807, PN1808 and PN1809 …I don’t believe she had that time off either.” Referring 
to the 2 weeks’ stress leave brought about as a result of the bullying and harassment by 
Willian Lose himself. He is the Floor Manager, he knows what’s going on. Cheryl’s job is full 
on hard work – Will Lose would have needed two staff members to replace her. And yet, He 
has cast it out of his memory all together. I know this hasn’t been tested but I just feel it’s a 
bit odd that he said it. It kind of fits in with the personality issues he appears to have. 
 
[43] Also, Cheryle Wilesmith was given annual leave during the hearing as confirmed by Nicole 
Barclay. Nicole said Cheryl was on annual leave until Monday. The Monday after the hearing. 
It was a set up by Woolworths so I could not get hold of the witnesses.   
 
[44] Keep adding the grains of sand – We’ll fill that bucket yet – The one with Woolworths 
guilt written all over it. 
 

[45] FROM THE CROSS-EXAMINATION OF ANDREW TILLER: 

(a) PN1231  ”Right, this particular case here today, we are here today before the Fair Work 
Commission, okay.  Now as the manager, you would expect that you would, knowing 
what the staff are doing and knowing who's involved, Will Lose included, okay, one 
would expect that you'd have a conversation with him about it, about coming to the 
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Fair Work Commission today?---Andrew: No.  We were not to discuss witness 
statements, anything like that.” 

 
(b) PN1232  “So you didn't say anything to Will Lose?---Andrew: Other than the fact that 

we were coming here today at 10.30.  We said, expect - - -“ 
 

(c) PN1233  “So you've said nothing to Will Lose?  As the manager - - -“ 
 

(d) PN1236  “MS BARCLAY:  The witness has answered your question.” 
 

(e) PN1237  “MR FITZGERALD:  No, he hasn't answered it satisfactorily.  Now I want to 
know if there was a conversation or any discussion between them about what's 
happening within this court and why they are coming here.  Are they coming here, not 
knowing what's going on?” 

 
(f) PN1239  “MR FITZGERALD:  Will has no idea what's going on?---Andrew: Yes.” 

 
(g) PN1240  “He does?  How does he know that?  Did you talk to him?---Andrew: No, that 

was not from me.” 
 

(h) PN1244  “Like, over a beer, did you talk to him?---Andrew: No.” 
 

(i) PN1245  “Not at any time?---Andrew: Other than the fact that we had to be here 
today.” 

 
(j) PN1247  “I'll leave it at that.  Thanks, Andrew.” 

 
 
[46] FROM THE CROSS-EXAMINATION OF WILLIAN LOSE 
 

(a) PN1512  “MR FITZGERALD:  All right.  Let's get rid of this cross-referencing because this 
doesn't work for me.  I'd rather just do it off the cuff.  Before we came to court here, 
once you were aware of the situation regarding the Fair Work Commission claim by 
me for bullying, harassment and unfair dismissal, did you discuss that matter with 
Andrew?  I mean, he's your boss, sorry?---Will Lose: Yes, I did.” 

 
(b) PN1513  “Pardon?  Yes?---Will Lose: Yes.” 

 
(c) PN1514  “Yes, well, I would too.  You know, you'd find out what was going on.  And 

what did Andrew say to you?---Will Lose: I can't recall.” 

 
(d) PN1515 “You wouldn't have a clue?---Will Lose:  can't recall specifically what he said.” 
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(e) PN1516  “Not a problem.  What we've established here, Will, William, Andrew in his 

witness statement said he didn't discuss it with you and you have just said that he 
did.  So from that we glean that one of you is lying and it doesn't matter which one.” 

 
(f) PN1519  “MR FITZGERALD:  Sorry, all I'm getting at here is that Andrew said he didn't 

have a conversation and Will did, correct?” 
 

(g) PN1526  “MR FITZGERALD:  Well, the nature of the question now then is, and as I said 
to Andrew I'll ask exactly the same question.  In relation to coming to the Fair Work 
Commission, did you have a conversation with Andrew about it?---Will Lose: Yes, I did.” 

 
(h) PN11527  “I'll accept that.” 

 
(i) PN1543  “MR FITZGERALD:  Will, with your discussion with Andrew about coming here 

today and as I said about this case at the Fair Work Commission, what did you discuss 
with him?---On which occasion?” 

 
(j) PN1544  “Mm?---On which occasion?” 

 
(k) PN1545  “Well I don't know because you're the one talking to Andrew.  I'm just 

wondering what was said to Andrew about this case, that's all.  Was it about the case 
specifically, about you know what you may or may not say about this case 
specifically?  Was it about how do you get here, catching a bus?---Will Lose: Yes, we 
needed to communicate about what was going to happen here.” 

 
(l) PN1546  “But about catching the bus or about the actual circumstances of the 

case?---Will Lose: About how it was going to all eventuate.” 

 
(m) PN1547  “Mm?---How it was all going to eventuate.” 

 
(n) PN1548  “See I'm not quite clear about how it's going to eventuate.  Can you elaborate 

on that for me please?---Will Lose: So Andrew is on annual leave, I'm at work, so he 
was unsure what was happening.” 

 
(o) PN1549  “Yes?---So he asked me, "Have you heard anything?", and I said, "Yes, I have" 

or "No, I haven't". 
 

(p) PN1550  “How long has Andrew been on leave for, one month or two months, or two 
weeks?---Will Lose: Four days.” 

 
[47] Funny thing here Cheryle Wilesmith was also on annual leave at that time as Andrew – 
Keep that it in mind for now… 
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[48] RE-EXAMINATION OF WILL LOSE BY MS BARCLAY                                                  [4.36PM] 

 

(a) PN1776  “You mentioned that you have spoken with Mr Tiller about Mr Fitzgerald's 
unfair dismissal application.  You stated earlier that you couldn't specifically recall 
what you may have said.  Is it possible that those conversations were in relation to - 
that the application had in fact been made?---Will Lose: Andrew had a duty of care to 
let me know that this was in the process.  I had asked Andrew where do I stand and 
what do I do from here?  His role is to lead me to how I can best deal with this because 
it was pretty confronting the first time he showed me the letter and he was pretty like 
take you time, digest it, and then we'll need to see what we do from hereon in”. 

 

[49] O.K in PN1776 Will Lose has had a conversation with Andrew about this matter including 
seeing where it goes from hereon in. The question I get back to is:  Did Andrew Tiller talk to 
William Lose about this matter… Not at any time? PN1245 Not at any time?---Andrew: Other 
than the fact that we had to be here today. 
 

(b) PN1729  “MR FITZGERALD:  Well, look, from my point of view I've established the 
contradiction, although that seems to be not all that important…” 

 
[50] The contradiction I am talking about is that Andrew Tiller didn’t talk to Will about this 
matter but Will Lose managed a conversation with Andrew about this matter. As in a 
conversation between themselves about this Matter: - One party said they talked about the 
matter and the other party said they didn’t?  Spin it how you like – I’m looking right at it… 
And, I want some sand in the bucket. You decide how much. 
 

 

[51] MY DISCUSSION WITH ANDREW TILLER ABOUT WILLIAN LOSE 
 

(a) PN1250  “Exhibit 11?  What were your reasons for not considering the comments made 
by Mr Fitzgerald to be of concern to you?---I guess, really because he didn't want to 
come in and sit down in the office and close the door and have – and I guess, make a 
formal – formal complaint of it.” 

 
[52] Well, I did go in and close the door  - As you would in a sensitive situation. I put it on 
Andrew to do something about Will Lose but, in his own words nothing was done.  
 

(b) PN1256  “So you were able to satisfy yourself that Mr Lose's behaviour was not 
inappropriate towards Mr Fitzgerald?---I don't believe so.” 

 
[53] So Andrew is saying in the first instance that he did nothing about Will Loses behaviour 
because I didn’t make a formal complaint – I only made a verbal complaint about Will Lose. 
In relation to PN1256 and PN1250 It follows that if I had have made a formal complaint then 
Will Loses behaviour would be view as inappropriate. Because I only made a verbal complaint 
Will Loses behaviour was not inappropriate. It was the same behaviour whether I made a 
formal complaint or a verbal complaint...  
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[54] And here we are – It’s established I had a conversation with Andrew Tiller about the 
behaviour of Willian Lose and Andrew sat on his hands. He’s the boss – His responsibility. 
Nothing was said so the carnage continued. I was the first to go then came the others. Andrew 
did nothing about me and as the dominos fell he did nothing about that either. So, the carnage 
escalated. One really needs to ask what’s driving this? You know establish a motive at some 
point. Before we do that though – More sand in the bucket please. 
 
 
[55] THE LOCK ON THE LOCKER BOX 
 

(a) PN1493  “MR FITZGERALD:  Okay.  It's just that you seem to interrupt quite a bit and 
I'm just trying to get to the bottom of it.  Okay, so there goes the locker I used for eight 
years to put all my personal possessions in.  On that locker there was a little padlock, 
a little Woolworths' one, correct?  That's still there?---Will Lose: That's correct”. 
 

(b) PN1494  “There's no key to that little padlock?---Will Lose: That's correct”. 
 

(c) PN1495  “That's correct, okay.  Now so my possessions wouldn't go missing, I put a 
padlock on it that I bought from the hardware store and the padlock, I locked every 
night religiously so that things wouldn't be stolen out of it, my things, glasses, heavy 
leather gloves, coffee mug, hairbrush, scientific calculator, pens, pencils and stuff that 
went missing every day.  So you took it upon yourself to remove it from there and put 
it somewhere else with my possessions still in it?---(No audible reply)” 
 

(d) PN1496 “Yes or no?---I didn't take it upon myself, no”. 
 
[56] I know my argument that Will Lose broke into my locker keeps evaporating but even 
though, it’s still worth looking at the facts: - Will Lose agrees that the little padlock on the lock 
box is small with no key – So its useless.  Will lose agrees that there were locksmiths in the 
building when my locker was broken into and Will Lose admits taking the Lock Box off the 
wall. I don’t care about the Lock Box – He can have it. My concern is that he lied about the 
break-in when all the evidence points to a break-in. Or, do I have no credibility as a witness 
at all. I locked the Lock Box every night with a heavy padlock and, that was removed by 
someone other than me. That’s got to be worth something - At least ½ a grain of sand… 
 

 

THE POSSIBLE MOTIVE FOR STAFF REMOVAL 

 

[57] Woolworths’ Internal Performance Scorecard from the Statement of Luckshini 

Sivaskanda dated 22ndFebruary 2017 as follows: -  
 

(a) 45. “Woolworths utilises a performance scorecard comprising five measures to assess 

the   performance of its stores nationally.” 

 

(b) 46. “I am aware that the Store has been given a mandate to implement initiatives to 

improve store performance as a result of the Stores scorecard performance in the 
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2015/2016 financial year. The store is under pressure to improve store standards in 

line with Woolworths’ internal performance scorecard.” 

 

(c) 47. “As a result, there is and has been a need for Store Management to emphasise 

expectations around performance and conduct. This was a directive across the Store 

and not directed towards any particular employee.” 

 

[58] I have voiced my opinions on why we were targeted for disposal and for a bit more clarity 
lets run through it again. Again, this is circumstantial but powerful circumstantial – Never the 
less make up your own mind: -  
 
[59] There is some degree of credibility woven into this equation. Avalon is underperforming 
as outlined in the internal performance scorecard. Woolworths is showing some degree of 
financial pressure and Woolworths can despatch staff unlawfully because they have a 
convoluted insurance policy initiated after the fact called “You should have escalated”, “The 
code of conduct”, “Training”. None of this will ever justify unlawful workplace practice. How 
can it – Good people are getting hurt merely because they live in a world ravaged by greed.  
 
[60] Again, they hope you will fade quietly into the night but, if you kick up a stink by 
escalating, they back off. This is repeated over and over again. If they can drive you out great. 
If not they back off to avoid prosecution for unlawful work place practice. This is dark, 
deceitful and unlawful. Unacceptable abuse of the workforce and the law of the land.  
 

[61] So, then they throw at you the code of conduct --- So, they are hypocrites. They 
themselves don’t adhere to the code of conduct. It’s a decoy! Then again they throw at you – 
Why didn’t you escalate --- Because I was already screwed. Then it’s all about smoke screen 
diversion and cove-up. 
 
[62] And ladies and gentlemen that’s Woolworths insurance policy if someone decides to sue 
them for unfair dismissal remedy that’s what they do – Pretty cheap and crappy insurance I 
recon. I mean Jesus, they have just spent $30,000 in court defending this one case. Why not 
just do the right thing by people?  Or, they should have gone to a proper insurance company 
like AAMI instead of making up their own pathetic insurance plan.  
 
 
WITNESS TAMPERING BY WOOLWORTHS 
 
[63] My request for witnesses Andrew Tiller, William Lose and Kamal Kahanal to attend the 
FWC made to Nicole Barclay representing Woolworhts Ltd. Appendix “D” dated 1st February 
2016. In the Pre-Hearing conference, I asked if I should sopeonahs those witnesses and I was 
told “no” because Nicole Barclay told Commissioner Cambridge that she would bring those 
witnesses. Kamahl Kahanal did not turn up? He was important to my case. When I spoke to 
Kamahl shortly after the hearing, at Woolworths Avalon, he said he didn’t know anything 
about it. Even though he was at Woolworths nearly every day he was pushed aside by 
Woolworths. There reason was they didn’t have his phone number. I know the real reason 
and I’ll elaborate on that in the “WHAT COMES TO LIGHT “adjunct in the future. 
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[64] Then, Nicole Barclay demands the attendance of witnesses, (that’s Cheryle Wilesmith 
and Ray Plater who singed witness statements supporting my case) and in the same breath 
said Cheryle was on annual leave until the Monday after the Court case. So, Cheryle’s not 
contactable but Nicole demand that she be there in Court?   
 

(a) PN128  “MS BARCLAY:  So with respect to those statements we do wish to cross-
examine those witnesses”. 

 
(b) PN130  ”I have spoken to Mr Platter in the last week.  He is contactable.  Ms Wilesmith 

has been on annual leave but she is due back at work on Monday next week.” 
 

(c) PN135  ”So I hear what you say about this and there is no criticism of the approach 
that you've taken in respect of communicating on this but in the circumstances what 
I'm inclined to do is to accept those witness statements.  Clearly the record will show 
that the individuals haven't attested to that material.  The documents appear to be 
personally signed but there is verification of that…”  

 
[65] When I spoke to Ray Platter well before the hearing he said “I got a phone call from head 
office” then he said “I got a phone call from head office.” That’s O.K. Ray you have stuck your neck 
out far enough and I appreciate that. Ray needs his job in Avalon and hopefully, Woolworths 
will now back off and let him get on with the job he is so good at.  
 
[66] Nicole Barclays legal representative Ian Bennett then went on to provide legal advice to 
Nicole Barclay. He involved himself in the case and even berated me.  
 
[67] Since Nicole Barclay said she could not contact Kamahl Kahanal because she didn’t have 
his phone number, I used the same excuse about Ray Plater. I said I didn’t have his phone 
number. I actually don’t have Rays phone number so, at least I was telling the truth. I usually 
see him at the store but that didn’t happen for a week or so before the case. Cheryle and Ray 
where gone.  There’s a dual reason Ray Plater was not at Court on the day. I couldn’t contact 
him for one and, I was torn between that and him being contacted by Woolworths Head 
Office. I couldn’t say that in Court without Ray being there to verify it. But I’ll say it now. “As 
a witness, Ray Plater was also tampered with by Woolworths Head Office”.  
 
[68] Now, when you look at all the facts here… All the witnesses gone. No Cheryle Wilesmith, 
no Ray Plater, no Kamahl Kahanal. I didn’t ask Sanjah Sah and Tenny Han because I didn’t 
think I would need them and, I didn’t like imposing on people who no longer worked at 
Woolworths. I’ll have no such issues subpoenaing witnesses to the District Court. 
 
[69] Continuing: Some extremely disturbing issues have come to light in relation to interfering 
with known witnesses. In particular, Cheryle Wilesmith. Before this hearing Andrew Tiller was 
seen, by more than one Woolworths employee at Avalon, taking Cheryle across to the club in 
the afternoon for a few drinks. I spoke to Cheryle about that and she said don’t do anything 
to Andrew.  Cheryle is a married woman with children and Andrew knows that?  
 
[70] This will all come out in the wash in the District Court, if required, and refer to  Appendix 
“K” attached for the legal ramification in relation to Woolworths unlawful acts. I think that 
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deserves two hands full of sand. If I don’t get it here I am looking forward to a truck load of 
sand in the District Court. Like I previously said, I like to get people to bite – So, have a look at 
Appendix “K” and, chew on that one Woolworths…  I’ll be getting some of my own back. 
 
 
[71] NO LEGAL REPRESENTATION FOR THE APPLICANT 
 

(a) PN21 “MR FITZGERALD:  Well, it's on the record so let's go back over the record.  That's 
what she said at the last - at the preliminary hearing we had here you asked her 
specifically would she have a solicitor or barrister with her and she said no.  Now, I 
don't think - - -“ 

 
(b) PN81 “MR FITZGERALD: I understand basic procedure but again, there is a sort of air 

of slight informality about the Fair Work Commission and that's to give employees who 
have had the wrong thing done against them the opportunity to put their case forward 
without horrendous legal costs”. 

 
[72] So, I had no legal representation and that seemed a way to open the court to people with 
no money so they could seek justice. People like me who only earned $570 per week when I 
was at Woolworths. It seemed reasonable to me that a solicitor or barrister was not required 
in these proceedings. So, I didn’t engage one. Not that I could afford the $400 per hour 
anyway – I couldn’t.  
 
[73] So, no witnesses and no solicitor – As a result of Woolworths misleading the Fair Work 
Commission and myself, the even playing field was starting to tilt somewhat. Commissioner 
Cambridge did manage to pull that back into line as we proceeded. Thank God I prayed to 
God that’s all I can say. 
 
 
[74] THE ELEPHANT IN THE ROOM 
 

(a) PN427 “Okay.  Do you agree that the Speak Up Program is an escalation process 
available if there is a serious issue or you have strong reason to believe a matter is not 
being investigated? ---No, I'm not aware of that.  Now, I thought that was up to my 
boss to do that.  If anyone was going to escalate he would and I did what I think what 
any man would do, is go and talk to another man when there is another issue.  He is 
the boss of the store.  He should know what's going on.  He should have escalated.  He 
said nothing and it escalated from there.  If he had have piped up and said something 
to Will Lose this whole situation would have been diffused.  He didn't.  He was 
complicit.  When you're not wanted in the place after bullying and harassment why 
the hell would you keep working there?  You know, I've got some self-respect and the 
same as Sanjay - - -“ 

 
[75] Does anyone else see the elephant in the room here. Everything Woolworths has thrown 
at me is after the fact -  And, none of it justifies unlawful workplace practice, bullying, 
harassment and intimidation, unfair dismissal and assorted despicable acts of human 
indecency. What Woolworths is rubbing in my face is their tried and tested insurance policy 
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to get away with abusing the crap out of the workforce. The escalation clause, code of conduct 
and training still doesn’t justify what they do to their staff. That’s what they use because they 
think that’s how they cover themselves. Sand please and the buckets is nearly full. 
 
 
IN CLOSING AIMED AT WOOLWORTHS 
 
[76] Just to remind everyone - I’m the one seeking justice for criminal activity perpetrated 
against me by Woolworths. I’m the one who just maybe should be given the benefit of the 
doubt and, so far, I haven’t seen that. There’s a bit of a parody going on here between process, 
the law and justice. I came to the Fair Work Commission seeking Justice. Let’s hope we get to 
see some of that elusive ethereal stuff we so lovingly call justice. You know, the stuff that sets 
us humans apart from animals. 
 
[77] This goes beyond just talking about who does and who doesn’t work for Woolworths. 
We are talking about unlawful workplace practice. It’s illegal – We are talking about the law 
here and that’s protected. You can’t bend it or twist it for your own needs. And, if corporates 
like Woolworths are not reigned in then the fabric of the law that binds our society together 
starts to unravel.  
 
[78] Woolworths, if you want to cut costs that’s fine – Just do it lawfully. You know “THE LAW” 
the thing that protects us in our sleep.  All you have thrown at me is the code of conduct 
which you should abide by, escalation of the matter and training. None of this justifies what 
you do to get rid of staff. How can it – It’s unlawful.    
 
[79] Woolworths, I see through straight you – I know who you are and as a Valuer with 
unrestricted qualifications I know exactly what you are worth. I’ll let that hang in the air. 
But, I think we should talk – It will be in your best interest. 
 
[80] Woolworhts, I offered to settle this out of court for what you took away from me and 
nothing more than that. Other than the retirement chocolate cake I was looking forward to. 
Your legal representative at Sparks Helmore decided he was going to kick the crap out of me 
and drive me into bankruptcy instead. So, you have no one to blame but yourself for where 
this nightmare for Woolworths is headed. 
 
[81] One more thing:  The message, the message to corporates and to Governments – “If you 
abuse the good people of Australia, the foundation stone of our society then, there is a price 
to pay”.  And, let that echo down through the ages! 
 
 
TO COMMISSIONER CAMBRIDGE 
 
[82] Win or lose it doesn’t really bother me -  I’m just feeling out the opponent. And, they 
have been found to be lacking on all counts. The really important thing to me is my education, 
the one you have just given me and, that’s priceless. That’s the uncut diamond and I thank 
you for that.  That’s enough buttering you up so, let’s get to the guts of this: -  
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THE 300 
 
[83] There is just one more little thing that niggles away in the back of my mind. You know 
the dark primitive place that kicks in when somethings not quite right: - 
 

(a) PN1524  “THE COMMISSIONER:  Mr Fitzgerald, you might be about the 300th person 

who in my 20 years has been doing exactly this, often with a lawyer fully represented 

on the other side.” 

 

(b) PN1536  “THE COMMISSIONER:  So we're quite attuned to the fact that individuals that 

are inexperienced need some latitude and we endeavour to do that all the time.” 

 

[84] Thanks for the latitude – Now about the 300… At the first pre-hearing phone meeting 

with a young arbitrator. It was pointed out at the end of that phone conference and, possibly 

off the record, so you will have to have a talk to this very helpful gentleman. It was pointed 

out that Woolworths will sue you for costs and drive you into bankruptcy. The connotation 

there, since we have no money, is that we will be turfed out onto the street and destitute 

with nothing left but our pride. We like street people so that’s O.K. as long as we get to keep 

my wife’s wheel chair. 

 

[85] The really worrying thing though is this – He also said that very few individuals win their 

case. So, out of the 300 how many have won – You Commissioner Cambridge know the 

answer to that. These are people who have come before you seeking justice. Crushed into the 

dirt for seeking justice. There is a mechanism here to keep corporates on a leash. Use it, that’s 

your job. That’s why the Fair Work Commission exists – Don’t lose sight of that… 

 
[86] “O.K. Two deep breaths and relax, slow it down and wrap it up - Diamonds symbolise 
strength and clarity and, on that note a great man once said… I won’t quote him but I know 
he said it... “At the end of our life we find ourselves searching through a mountain of broken 
glass, looking for the diamonds we threw away”. What you have right now, Commissioner 
Cambridge, is a diamond in the palm of your hand and what I have is game on.   
 
 
I STEPHEN FITZGERALD BELIEVE THE FACTS STATED IN THIS CLOSING STATEMENT ARE TRUE  

 

 

 
 

Stephen Fitzgerald 

15th March 2017 

Idus Martia 
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Appendix “K” 

AUSTRALIA – Legal system            

 

The United Nations Convention against Corruption was signed by Australia on 9 
December 2003 and ratified by Parliament on 7 December 2005. The power to 
enter into treaties is an Executive power under section 61 of the Constitution.  

 

Obstruction of justice (article 25)  

The Criminal Code prohibits the obstruction of justice, including intimidating or 
corrupting witnesses, inducing false testimony, deceiving a witness, preventing 
the attendance of a witness in court, tampering with or destroying evidence and 
attempting to pervert justice. These measures go beyond the minimum standards 
in the Convention. 

 

Participation and attempt (article 27)  

Part 2.4 of the Criminal Code extends criminal responsibility to aiding, abetting, 
counselling or procuring the commission of an offence, joint commission, 
commission by proxy, incitement and conspiring to commit an offence. A person 
who attempts to commit an offence can be punished as if the offence attempted 
had been committed. Section 11.5 of the Criminal Code Act (1995) prohibits a 
person from conspiring with another person to commit an offence so long as at 
least one overt act (which can be an act in preparation to commit the offence) has 
occurred. 

 

Protection of witnesses and reporting persons (articles 32, 33)  

Australia’s mechanisms to protect persons giving evidence in judicial proceedings 
make no distinction between victims and witnesses. The Witness Protection Act 
(1994) and the National Witness Protection Program provide protection and 
assistance to witnesses identified as being at risk because of assistance they have 
given to law enforcement. Law enforcement in this case being the Fair Work 
Commission although, that may need to be tested. Other than that, it  relates to 
pending action… Don’t touch the witnesses! 

 

Never the less, here we have it and, the whole fabric of the law starts to unravel. 
With Woolworths at the helm.  

(1) Woolworths were involved in unlawful workplace practice: (Fair Work Act 
2009) – Awaiting Judgement and, what then comes to light: -  

(2) Woolworths were involved in intimidation and corruption of witnesses: 
(article 25) – Evidential and yet to be tested 

(3) Woolworths were involved in incitement and conspiring to commit an 
offence: (article 27) – Evidential and yet to be tested 

 

As I have previously said – The Matter will be referred to the NSW Attorney 
General. That will be immediately after the Judgement of Commissioner 
Cambridge – In relation to this Matter No. U2016/14484. Now dated 15 th March 
2017. 
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FAIR WORK COMMISSION 

Commission Matter No: U2016/14484 

Applicant: Stephen Geoffrey FITZGERALD 

Respondent: WOOLWORTHS LTD 

 

THE RESPONDENT’S CLOSING SUBMISSIONS 

SUMMARY 

1 The position of Woolworths Limited (the Respondent) in these proceedings is clearly set out              
in the outline of submissions filed on 22 February 2017.  

2 These submissions supplement those previously provided and arising out of the Jurisdiction            
(No Dismissal) and Arbitration Conference/Hearing (the Hearing) conducted before         
Commissioner Cambridge on 3 March 2017.  

3 In summary, the Respondent respectfully submits that on the evidence before the Fair Work              
Commission (FWC), it is apparent that Mr Fitzgerald (the Applicant) has failed to discharge              
his onus of proving on the balance of probabilities that:  

(a) he was dismissed; and 

(b) the circumstances surrounding the cessation of his employment were ‘unfair’. 

4 Accordingly, the Application brought for Unfair Dismissal Remedy (the Application) should           
be dismissed and the Applicant should be ordered to pay the Respondent’s costs.  

THE APPLICANT’S CASE 

Cheryl Wilesmith and Raymond Plater 

5 An issue at the hearing was that the Applicant did not make available two witnesses on which                 
he sought to rely.  

6 It was the position of the Respondent that on 24 February 2017, the Applicant was advised                
that in the event he intended to rely upon the witness statements of Cheryl Wilesmith (Ms                
Wilesmith) and Raymond Plater (Mr Plater), they would be required to attend for cross              
examination. A copy of this email and enclosed letter is attached (it was also tendered as                
evidence as Exhibit 8 at the Hearing).  

7 The Applicant indicated that he did not receive this correspondence and these witnesses             
were not present. Interestingly, this occurred despite the Applicant having confirmed he has             
received all other correspondence from the Respondent in these proceedings and his own             
assertions that he is very diligent with his correspondence.  

 

Lodged by the Respondent 
 
Address for service: 
Woolworths Limited 
1 Woolworths Way 
Bella Vista NSW 2153 

 
 
Contact:       Nicole Barclay 
                      Employment Relations Specialist 
Phone:         0427 492 626 
Email:          nbarclay@woolworths.com.au 
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FAIR WORK COMMISSION 
Matter Number: U2016/14484 

The Respondent’s Closing Submissions 
 

 

8 In the circumstances, the Respondent initially objected to the tender of these witness             
statements but they were ultimately tendered with limited weight to be applied given they              
were not available for cross-examination.  

9 In the absence of the opportunity to cross examine Ms Wilesmith, the Respondent requests              
that the FWC consider: 

(a) paragraph 40 (page 9) of the Witness Statement of Luckshini Sivaskanda dated 22             
February 2017; and 

(b) paragraphs 82 to 89 (pages 12 and 13) of the Witness Statement of Andrew Tiller (Mr                
Tiller) dated 22 February 2017. 

10 Similarly, with respect to Mr Plater, the Respondent would encourage the FWC to consider:  

(a) paragraphs 104 and 105 (pages 15 and 16) of the Witness Statement of William Lose               
(Mr Lose) dated 22 February 2017.  

11 In effect, Woolworths had intended to cross-examine Ms Wilesmith and Mr Plater on the              
matters detailed immediately above and submits that the accounts of the Respondent’s            
witnesses should be preferred.  

12 The credibility and reliability of the statements of Ms Wilesmith and Mr Plater is significantly               
diminished by their absence as well as by the fact that their names have been spelt                
incorrectly. Further, the fact that the personal details of Ms Wilesmith and Mr Plater were               
included by hand rather than being typed raises further questions about their credibility. 

Evidence of the Applicant 

13 Throughout the Hearing, the Applicant made a number of submissions that were his opinion              
or assumptions but were not matters supported by evidence or fact. This related to both his                
substantive case and also procedural matters.  

14 In effect, it was apparent that the Applicant holds strong beliefs about his case and was                
relatively uncompromising or unwilling to entertain other overarching explanations.  

15 However, it was particularly telling that in cross-examination, the Applicant made a number of              
concessions that undermined his submissions and statements. Namely:  

(a) he accepted that the Respondent has a range of ways in which complaints may be               
raised; 

(b) he had interacted with Ms Renvia Laws and was informed that he could raise his issue                
through avenues external to the Avalon Store (the Store) (Such as HR) prior to his               
resignation but chose not to do so; 

(c) he accepted that he did not exhaust these avenues prior to resigning;  

(d) he accepted he did not proactively seek out ways to resolve his alleged bullying and               
harassment prior to resignation (other than notifying the Store Manager, Mr Tiller); 

(e) he had made up his mind about resigning well before his resignation on 27 November               
2016; and 

 Page 2 of 7 

75 of 378



FAIR WORK COMMISSION 
Matter Number: U2016/14484 

The Respondent’s Closing Submissions 
 

(f) he was offered the opportunity to return to work but declined and subsequently elected              
to resign.  

16 The alleged bullying, harassment and intimidation was also not objectively apparent on the             
subsequent responses provided by the Applicant. It was also conceded that it only really              
occurred in a short period (June 2016). 

17 With respect to the alleged bullying, harassment and intimidation regarding directions to            
undertake cleaning, it was conceded that: 

(a) cleaning and maintenance activities were within the Applicant’s scope of responsibility           
(reference page 51 of the transcript of proceedings, PN589); 

(b) it would have been reasonable for a manager to ask or direct the Applicant to               
undertake cleaning duties (reference page 51 and 52 of the transcript of proceedings,             
PN598); and 

(c) that any such direction would constitute reasonable management action (reference          
page 52 of the transcript of proceedings, PN602). 

18 In relation to the Lock Box Incident, the Applicant noted:  

(a) he utilised this as his own personal locker although it was not and he had a personal                 
locker he could have utilised (reference page 53 of the transcript of proceedings,             
PN621 to PN626); 

(b) that the Lock Box was the Respondent’s property (reference page 54 of the transcript              
of proceedings, PN627 and PN628); 

(c) that the Applicant took it upon himself to affix his own personal padlock to the Lock Box                 
(reference page 54 of the transcript of proceedings, PN632 to PN634); 

(d) that he cannot be certain the Lock Box was opened by force (including by a locksmith                
or otherwise interfering with the padlock affixed to it) (reference pages 54 and 55 of the                
transcript of proceedings, PN637 to PN641); and 

(e) that the Applicant used the Lock Box to store the Respondent’s radio-frequency unit             
and that may have been the reason why Mr Lose was prompted to access the Lock                
Box (reference page 57 of the transcript of proceedings, PN670 to PN673). 

19 In relation to the removal of the workstation, the Applicant accepted:  

(a) that it is within the responsibility of store management to make changes to the Back               
Dock Area (reference page 58 of the transcript of proceedings, PN684 and PN685); 

(b) that the decision to remove the desk and stool was store management’s decision to              
make, even if he did not agree with the decision (reference pages 58 and 59 of the                 
transcript of proceedings, PN686 to PN695); and 

(c) that it was open to the Applicant to complete paperwork-related tasks in other areas of               
the Store and the work desk and stool was not the only workstation available for him to                 
use (reference page 59 of the transcript of proceedings, PN696 to PN699). 

20 It was also accepted by the Applicant that if a work health and safety (WHS) audit was                 
conducted following the cessation of his employment by an independent person and did not              
reveal any issues, that this would likely be more reliable and accurate than his belief               
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(reference page 66 of the transcript of proceedings, PN784 to PN787).  

21 In effect, the evidence of the Applicant contained within his statements was self serving and               
in many instances was undermined by the responses in cross-examination. This did not             
advance his case.  

22 In the alternative, the Applicant’s concessions during cross examination provide greater           
weight to the Respondent’s position that the Applicant was not dismissed and he was not the                
subject of bullying, harassment and intimidation.  

EVIDENCE OF THE RESPONDENT 

23 The witness statements tendered by the Respondent without objection were comprehensive           
on a range of matters raised by the Applicant.  

24 All of the Respondent’s witnesses were available and were subject to cross-examination.            
Their evidence was credible and was not significantly contradicted. 

25 Interestingly, it was generally accepted:  

(a) that the Applicant was a good worker but had a tendency to be stubborn and resistant                
to authority;  

(b) Mr Lose may have had some opportunities to improve his communication style but             
there was no evidence to suggest he had engaged in bullying, harassment or             
intimidation;  

(c) Mr Lose has extensive tenure with Woolworths and has not been the subject of              
bullying, harassment and intimidation;  

(d) the Respondent had extensive policies, procedures and systems in place regarding           
appropriate workplace behaviour and the manner in which complaints could be           
pursued; 

(e) the Applicant has undergone or otherwise signed off as having completed relevant            
training;  

(f) Mr Tiller was of the view that he had taken appropriate steps to look into any alleged                 
issues or matters raised by the Applicant and was otherwise unaware that the             
Applicant felt that he was bullied, harassed or intimidated; 

(g) Mr Lose was not aware that the Applicant felt bullied, harassed or intimidated by him               
until receiving the resignation letter and the Application; and 

(h) there was no intention on the part of the Respondent to bring the employment              
relationship to an end as of 27 November 2016.  

OVERVIEW AND SYNOPSIS OF EVIDENCE 

Factual Background 

26 Mr Tiller and Mr Lose started as the store management team at the Store in around              
March 2016.  

27 They have responsibility for the day-to-day operation or management of the Store.  
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28 Both have an extensive career with the Respondent in management positions and have not            
been the subject of any disciplinary action. In addition they have not been the subject of any                 
formal complaints of bullying, harassment and intimidation.  

29 The Applicant worked in the Back Dock Area of the Store. He did not have a direct reporting                 
line to either Mr Tiller or Mr Lose. However, he did fall within and under their general                
command as the store management team.  

30 On the Applicant’s own evidence, he had minimal interactions with Mr Lose and Mr             
Tiller. Notably, he has stated:  

(a) he only really interacted with Mr Lose from around May 2016; and  

(b) their shifts rarely crossed – noting that both Mr Lose and Mr Tiller generally ceased at              
around 5.30pm or 6pm (which was the time the Applicant would start).  

31 In the Application filed, the Applicant alleges that he was forced to resign due to instances of                
bullying, harassment and intimidation by Mr Lose that occurred in June 2016. These alleged              
events consisted of:  

(a) the alleged opening of a Lock Box in the Back Dock Area by Mr Lose; 

(b) directions by Mr Lose for the Applicant to undertaking cleaning activities; and  

(c) the disposal of a work desk and stool commonly utilised by the Applicant.  

32 It is the position of the Respondent that these alleged events did not occur in the manner that                 
has been conveyed by the Applicant. In this regard, the Applicant has either not appreciated              
or omitted crucial details.  

33 The Applicant subsequently started a period of authorised leave from around early July 2016.             
While the Applicant has alleged that this was due to bullying, harassment and intimidation by              
Mr Lose, there was no express indication of this to the Respondent. Notably:  

(a) the Applicant did not pursue any formal complaint;  

(b) the medical certificates he submitted did not indicate that his period of absence           
was attributable to alleged events in the workplace, and  

(c) in subsequent discussions with store management, the Applicant did not explicitly          
indicate that his absence was due to his perception of bullying, harassment or            
intimidation.  

34 To put things in perspective:  

(a) the Applicant appears to accept there was no bullying, harassment or intimidation for            
the first few months that Mr Lose was at the Store (March to May 2016); 

(b) the alleged bullying occurred in June 2016;  

(c) the Applicant was on leave for a number of months until November 2016; 

(d) at no point during his absence, did the Applicant pursue any formal grievance or           
complaint process that was available to him;  
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(e) the Applicant subsequently tendered his resignation on 27 November 2016; 

(f) interestingly, the Application is dated 27 November 2017. Considering the length of the            
Application and the detail it contains, it is apparent that the Applicant had been             
contemplating this course of action for some time;  

(g) it was only upon receipt of the Application, that the complaints or grievances of the           
Applicant were formalised or escalated; and 

(h) subsequent inquiries and investigations by the Respondent have revealed that         
the factual matters he asserts are unfounded. Notably, an independent WHS audit at           
the Store did not reveal any systemic WHS issues (as has been alleged by the              
Applicant).  

Issues for determination 

35 In effect, the issues for determination in these proceedings are:    

(a) the Jurisdictional Objection – was the Applicant ‘dismissed’ by the Respondent; and  

(b) the substantive claim – was the termination of the employment relationship in the           
circumstances harsh, unjust or unreasonable.  

The Respondent’s position of the issues 

36 The Respondent respectfully submits that these issues should be determined in favour of the              
Respondent in the sense that the evidence demonstrates, on the balance of probabilities, that              
Mr Fitzgerald: 

(a) was not dismissed; and 

(b) the cessation of his employment did not occur in circumstances that could objectively             
be viewed as unfair.  

37 Of significance:  

(a) the Applicant has not established he ‘had no effective or real choice but to resign ’ as                
is the test determined in O’Meara v Stanley Works Pty Ltd [2006] AIRCFB PR973462              
(11 August 2006) (O’Meara) to satisfy section 386(b) of the FW Act. In this regard, the                
Applicant had other options to have his perceived concerns addressed prior to            
contemplating resignation and he did not do so; and 

(b) there is no evidence to indicate the acts or omission on the part of the Respondent                
were intended to, or objectively ‘caused’, the cessation of the employment relationship. 

38 In 2014, a decision was handed down in the matter of Kutty v Coast2Bay Housing Group Ltd               
[2014] FWC 5481 (Kutty) by Commissioner Cambridge which draws parallels to the            
circumstances of the Applicant’s termination of employment. 

39 In Kutty, the Applicant was informed of her requirement to relocate to an alternate office               
premises than which she had been working. The Applicant subsequently resigned, and            
pursued an application for unfair dismissal remedy in accordance with section 394 of the Fair              
Work Act 2009  (Cth) (FW Act). 

40 In the decision, Commissioner Cambridge articulated that: 
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(a) the employer's actions were ‘strongly suggestive of action taken for proper business            
purposes and without any ulterior motive aimed at inducing the resignation of the             
applicant’ ; 

(b) ‘the employer simply had no way of knowing that the applicant’s concerns regarding             
the relocation were of such magnitude and gravity as to stimulate her resignation’ . 

41 For reasons including those mentioned immediately above, the unfair dismissal application           
was dismissed for want of jurisdiction. 

42 The Respondent submits the same principles apply in this matter. 

43 We also seek consideration of the various cases detailed in the previous outline of              
submissions which we respectfully submit also support the Respondent’s position.   

CONCLUSION  

44 In conclusion, the Respondent respectfully submits that the FWC should: 

(a) dismiss the Application; and 

(b) exercise the discretion afforded by sections 611(2) and 400A of the FW Act to order               
the Applicant to pay the Respondent’s costs. 

45 With respect to costs, the Respondent would seek the opportunity to provide further materials              
(such as without prejudice correspondence previously extended to the Applicant and           
supporting invoices) in seeking the implementation of costs. In this regard, the Respondent is              
seeking $30,000 representing external legal fees and internal costs associated with the            
defence of this claim.  

 
Nicole Barclay  
Employment Relations Specialist – NSW/ACT  
Woolworths Ltd (the Respondent)  
9 March 2017 
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STATEMENT OF ANDREW TILLER 

FAIR WORK COMMISSION 

Commission Matter No.: U2016/14484 

Stephen FITZGERALD Applicant: 

WOOLWORTHS LIMITED Respondent: 

I, Andrew Tiller of 1 Woolworths Way, BELLA VISTA NSW, state as follows: 

Introduction 

I make this statement in relation to the Unfair Dismissal Claim (the UD Claim) made 
by Stephen Fitzgerald (Mr Fitzgerald) and lodged with the Fair Work Commission 
(FWC) on 27 November 2016. 

This statement reflects the evidence I would be willing to provide in these 
proceedings at any hearing should it be necessary. 

The matters upon which I give evidence are true and accurate based on: 

my own knowledge, understanding, recollection, involvement and belief; and 

based on my review of any relevant documents and records held by my 
employer, Woolworths Ltd (Woolworths). 

3. 

3. 

Background 

I have been employed by Woolworths for approximately 29 years having commenced 
employment on 10 September 1987. 

I am currently the Store Manager at the Woolworths' Avalon Supermarket (the 
Avalon Supermarket), located on the Northern Beaches of Sydney. I have been in 
this particular role since around March 2016. 

5. 

6. Prior to my appointment to my current role: 

I was a Store Manager at Woolworths' Warriewood Supermarket (the 
Warriewood Supermarket) between approximately February 2015 and March 
2016; and 

I have also been an Assistant Store Manager and held other store based 
Management positions at other supermarkets operated by Woolworths for 
approximately 10 years. 

b. 

Lodged by the Respondent 

Address for sen/ice: 
Woolworths Limited 

Contact: Nicole Barclay 
Employment Relations Specialist 

0427 492 626 
nbarclav(5)woolworths.com.au 

1 Woolworths Way 
Bella Vista NSW 2153 

Phone: 
Email: 
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As a Store Manager, I am responsible for the day-to-day management of activities 
and operations at the Avalon Supermarket. This generally includes: 

overseeing the performance of employees and the various departments within 
the Avalon Supermarket (such as customer service, long life, produce, meat 
and bakery); 

assisting with recruitment and on-boarding processes; b. 

facilitating or organising appropriate training for employees; 0. 

managing and allocating resources (including employee rostering 
arrangements); 

d. 

monitoring and seeking to achieve budgeted targets (such as sales and 
general performance) at the Avalon Supermarket; 

implementing initiatives or directives issued by Woolworths' head office; 

assisting with the management of customer inquiries and complaints; and 

helping to address complaints and grievance that may be raised by 
employees. 

h. 

Woolworths' policies and procedures 

Woolworths has a Code of Conduct (the Code) which clearly outlines what we do 
and do not tolerate. It also states what is considered appropriate and inappropriate 
behaviour. It clearly states to employees that you can't steal and that bullying and 
harassment will not be tolerated. It also talks about our commitment to health and 
safety and that employees should ensure they do not cause harm to anyone else. It 
also details what you can do if you feel you are being treated unfairly or have an 
issue, as well as where you can raise matters if you do not feel it is being resolved at 
the store level. 

8. 

There is also a number of other Woolworths policies which complement and support 
the Code including the Appropriate Workplace Behaviour Policy which provides more 
details of expectations around conduct and behaviour. 

g 

Woolworths emphasises the importance of safety at work. I am familiar with a 
number of specific Safe Operating Procedures regarding particular tasks or activities 
such as: 

10. 

safe lifting; a. 

b. bale press operation; 

manual pallet jack; and c. 

step stool use (working at heights). 

These policies and procedures are created by Woolworths' Head Office (which has a 
shared Risk and Safety Team). At a store level, we are required to comply with these 
policies and procedures. We are also required to ensure that our employees are 
inducted and trained in relation to these matters. 

11. 
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12. Stores, such as the Avalon Supermarket also work with the Woolworths Risk and 
Safety Team (based in head office) to develop specific safety plans to make sure that 
potential issues are addressed in our workplace. For example, the Avalon 
Supermarket was recently assisted by the Risk and Safety Team in reviewing loading 
dock and traffic management procedures to ensure that appropriate arrangements 
were in place to manage any potential risks. 

13. The policies and procedures of Woolworths are: 

available via StoreNet (Woolworths' intranet which includes StoreComms and 
People Portal) which is available and accessible to all employees; and 

b. they are also advertised around the Avalon Supermarket on employee 
noticeboards in locations such as the lunchroom; 

a. 

Employees of Woolworths undergo training on policies and procedures relevant to 
their particular role. For example, during my tenure I have undergone training on; 

14. 

leadership; 

effective communication; b. 

resolving complaints and dispute resolution processes; c. 

d. store operations; 

SOPs and work health and safety (WHS); and 

specific equipment training. 

When training is completed by employees this is generally recorded in a Training 
Completion Record that is then kept with the employee's personnel file. 

15. 

Woolworths' Systems 

Employees of Woolworths are encouraged to raise any matters they consider to be 
problematic or causing them concern in the workplace. 

16. 

These concerns may be raised by the employee speaking with their supervisor or 
team leader. They may also raise it with the Avalon Supermarket Safety Committee 
(the Safety Committee). If it is serious and still cannot be resolved, it may then be 
brought to me or the Assistant Store Manager. 

If a matter comes to my attention, I generally will try to talk to the people involved and 
see if we can resolve it informally or through a mediation. If that doesn't work or it is a 
particularly difficult situation, I may seek the assistance of the Human Resources 
(HR) person allocated to our area or I may call the People Services Department 
(People Services). 

In the time that I have worked at the Avalon Supermarket, there has only been one 
occasion that I have had to raise a particular matter to HR or People Services for 
assistance in resolving. This was not in relation to Mr Fitzgerald. 

Employees may also take a matter further if they do not think they are getting the 
help required at the store. They may do this by contacting People Services which has 

17. 

18. 

19. 

20. 
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designated HR people available and also using the Speak Up complaint process 
which is like a whistle-blower service. 

21. In terms of dealing with WHS matters at the Avalon Supermarket: 

There is the Safety Committee Team Leader, who is a long life team member 
but also holds the role of the Safety Committee Team Leader. Their job is to 
be the eyes and ears of the store for all things safety and to oversee the 
Safety Committee. 

b. The Safety Committee consists of the Safety Committee Team Leader and 
the Department Team Leaders, of which there are 5. They hold monthly 
safety meetings or catch-ups with me or Mr Lose as the Store Management 
Team. Mr Fitzgerald was previously a member of the Safety Committee. 

Following on from these monthly meetings, there is a state-based Store 
Management brand protection meeting held monthly. These meetings are 
attended by Woolworths' State Managers and also Store Managers or 
Assistant Store Managers across NSW. Safety is a mandatory agenda item 
for these meetings and we ordinarily discuss any developments or trends. It 
also provides an opportunity to raise any questions or indicate if support is 
required at our particular stores. 

a. 

c. 

In relation to these monthly brand protection meetings, all stores are also 
issued a safety pack through the StoreComms Portal. The safety pack 
contains an action plan for safety-related topics which may include certain 
risks and follow-up items from previous meetings. 

Team members are encouraged to complete hazard reporting forms if they 
identify any WHS issue or concerns. These forms are then submitted either to 
the Safety Committee or Store Management to ensure that any matters are 
looked into and addressed. The types of hazards that may generally be 
reported include a piece of equipment not operating as it usually would or if 
certain tags are missing. 

e. 

Safety Health and Environment (SHE) audits are conducted at Stores, 
including the Avalon Supermarket, by representatives of head office. They 
generally look through our documentation including safety minutes and 
hazard reports. They also conduct a walk around the store to make sure we 
are complying with policies, procedures and plans. They may also provide 
recommendations on potential improvements. 

If I were to become aware of a particular safety matter or identify a trend with injuries 
at the Avalon Supermarket, this would usually prompt me to look at what is going on 
and see if any improvements may be required. This may include reviewing training 
records to ensure our employees are up to date and if necessary, arranging further 
training. 

22. 

In terms of supporting our employees, Woolworths offers employees access to an 
Employee Assistance Program in which they may obtain confidential and free of 
charge counselling or support services. This is intended to help employees in dealing 
with any issues they may be having even if it is not a work related matter. 

23. 

Page 4 of 14 

84 of 378



Fair Work Commission No.: U2016/14484 
Statement of Andrew Tiller 

In the Avalon Supermarket, there are noticeboards that have posters and information 
about these processes. They are also detailed on StoreNet. 

Appointment to the Avalon Supermarket 

In around March 2016, a mutual 'transfer' was arranged whereby it was agreed with 
Woolworths: 

24. 

25. 

I would be transferred from my previous position as the Store Manager at the 
Warriewood Supermarket and become the Store Manager at the Avalon 
Supermarket; and 

the former Store Manager at the Avalon Supermarket would become the 
Store Manager at the Warriewood Supermarket. 

This transfer was arranged because the Warriewood Supermarket had undergone an 
extensive refurbishment, I wanted a change and it was considered by Woolworths 
that my expertise would be better suited to the Avalon Supermarket. This was 
because I had experience working in similar format and medium sized stores. 

The Avalon Supermarket can be variable in terms of trade and, upon commencing, I 
observed that it was a good supermarket but there was some room for improvement 
around processes. The Back Dock Area required attention because it was quite 
small, compact and could easily become unclean. Therefore, this was something 
that needed to be worked on. 

26. 

27. 

Upon commencing at the Avalon Supermarket, I had discussion with my supervisor 
at the time, Gatano Nesci (Mr Nesci), Group Manager, to the following effect: 

28. 

Mr Nesci: 7 am thinking of having Will Lose from Mona Vale come over 
as Assistant Store Manager to help you build up the 
performance of the store.' 

7 think his experience as a strong trader would really help you 
in getting things moving in the right direction here.' 

Me: 'Okay, sounds good.' 

At this time, I had known Will Lose (Mr Lose) for at least 10 years from infrequent 
interactions such as at Group Management Meetings or training days. 

Mr Lose commenced in the role of Assistant Store Manager at the Avalon 
Supermarket in around mid to late March 2016, approximately 2 weeks after me. 

Working with Mr Fitzgerald 

29. 

30. 

31. I first met Mr Fitzgerald in around 2012 or 2013 when I did a temporary relief Store 
Manager placement at the Avalon Supermarket for approximately one month around 
Easter time. However, I do not recall anything of interest or significance in my 
relationship with Mr Fitzgerald during this period. 

Upon commencing as the permanent Store Manager at the Avalon Supermarket in 
March 2016, I came to know that Mr Fitzgerald worked in the Back Dock Area and 
had done so for a number of years. His responsibilities generally included: 

32. 
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receiving delivery of goods for sale to customers; 

unloading deliveries from the delivery truck; 

organising goods for collection by department representatives for transfer to 
the shop floor; 

maintaining the general order and function of the Back Dock Area; 

general tidying of the Back Dock Area, cleaning, maintenance and disposal of 
waste; and 

b. 

c. 

assisting with maintaining safety in the Back Dock Area. 

I did not directly work with Mr Fitzgerald on a day-to-day basis as the hierarchy or 
structure at the Avalon Supermarket was as follows: 

33. 

Myself as Store Manager; 

Mr Lose as the Assistant Store Manager; b. 

Ray Plater (Mr Plater) as the Duty Manager; c. 

Sanjay Sah (Mr Sah) as the Long Life Manager; d. 

Matthew Hall (Mr Hall) as the Inventory Team Leader - Long Life; and e. 

Mr Fitzgerald. 

In addition, I did not frequently work at the same time as Mr Fitzgerald. Notably: 34. 

Mr Lose and I generally work on a 6 days on, 4 days off rotating roster and 
work alternate weekends. We usually work the same set hours of around 
6.00am to 6.00pm on our work days; and 

3. 

b. Mr Fitzgerald worked Wednesday to Saturday between 5.30pm to 10.30pm. 

Mr Fitzgerald received the majority of his supervision and direction from his more 
immediate superiors, such as Mr Plater and Mr Sah, and I did not frequently 
communicate with Mr Fitzgerald. However, there were instances where Mr Lose or 
myself would direct him to perform certain work as we considered necessary and as 
part of our store management duties. 

35. 

36. I considered Mr Fitzgerald to be well-versed in the requirements of his role and was 
familiar with his daily tasks and activities. He rarely required any managerial direction 
from me. 

I found Mr Fitzgerald to be vocal and opinionated about his views on the Avalon 
Supermarket and Woolworths more generally. I recall Mr Fitzgerald frequently 
making passing comments about: 

37. 

how hard he worked in the Back Dock Area; 

b. discussions he had with certain employees; and 
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what he believed Woolworths should be doing to improve operations and 
performance. 

38. From my interactions with Mr Fitzgerald, I gained the impression that he: 

held strong attitudes about Woolworths' systems of work and his colleagues; 

b. was sometimes critical of others and often unable to see things from another 
perspective; 

felt he 'knew best' about most matters associated with the Avalon 
Supermarket; 

d. held his role at the Avalon Supermarket in high regard; and 

c. 

3. 

c. 

expected regular praise and recognition from Woolworths' management in 
relation to his efforts at work. 

G. 

I considered Mr Fitzgerald to be a good worker and experienced in his job. However, 
I was advised by Mr Lose there were some concerns associated with: 

39. 

Mr Fitzgerald's attitude; and a. 

Mr Fitzgerald taking longer breaks than was permitted or otherwise leaving for 
periods during his shifts. 

b. 

I understand that Mr Lose was keeping track of these matters to make sure they did 
not become a major issue. However, this was not a formal arrangement or action 
because the Avalon Supermarket management team wanted to be understanding, 
flexible and supportive of Mr Fitzgerald as he: 

40. 

was considered a valuable team member; and a. 

had indicated his wife has a disability that required his care and assistance. b. 

Alleged 'cause' of Mr Fitzgerald's Resignation 

Overview 

41. I have been provided a copy of the UD Claim. 

42. I was surprised to read about certain events that Mr Fitzgerald has referred to as 
barely any of these were brought to my attention. Of the few matters that had been 
brought to my attention, I did not consider them to be of particular significance and I 
was only reminded of the events upon reviewing and considering the UD Claim. 

Lock Box Issue 

43. At some time during June 2016, Mr Fitzgerald approached me in the Avalon 
Supermarket and we had a discussion to the following effect: 

Mr Fitzgerald: 'Will Lose used a locksmith and broke into my personal 
locker.' 

Me: 7 wasn't aware of anything like that. I will look into it. 
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44. I considered it necessary to look into the matter further because: 

it did not sound like something Mr Lose would do; but 

b. if he did, there would have had to be a proper and reasonable explanation for 
interfering with Mr Fitzgerald's locker. 

45. At the next opportunity, which I believe was within a couple of days of Mr Fitzgerald 
raising the matter with me, I had a discussion with Mr Lose to the following effect: 

Will, did you get a locksmith out and open up 
Stephen's locker?' 

'No. I think that Stephen is mistaken.' 

7 didn't do anything to Stephen's personal locker but he 
might be referring to the metal lock box that is in the 
Back Dock Area.' 

3. 

Me: 

Mr Lose: 

'Ok, so you didn't do anything with his personal locker 
but it was the lock box used in the Back Dock Area?' 

Me: 

Yes.' Mr Lose: 

'You see, Stephen was storing one of the RF (radio 
frequency) units in the box and I needed it, so I went 
and got it.' 

Me: 'Ok, did you break into it or get a locksmith out?' 

Mr Lose: 'No, it wasn't locked so I was just able to open it and 
take the unit.' 

Me: 'Ok'. 

Mr Lose: 7 don't really know why he has brought it up with you. 
I've already spoken with him about it.' 

Me: 'ok, thanks.' 

At the Avalon Supermarket, employees are provided a locker in the upstairs locker 
rooms so they can securely store their personal belongings while working. After 
speaking with Mr Lose, I was left with the impression that: 

46. 

Mr Lose had not 'broken into' any locker of Mr Fitzgerald but had accessed 
the lock box in the Back Dock Area; 

although Mr Fitzgerald may have frequently used the lock box, it was not 
something reserved for him and the storage of his personal property; 

Mr Lose had not sought to improperly interfere with any personal property of 
Mr Fitzgerald but needed the radio-frequency unit stored in there for legitimate 
work purposes; and 

b. 

c. 
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it was not necessary for me to go back to Mr Fitzgerald as I was lead to 
believe he had already discussed the matter with Mr Lose. 

I also checked some of the documents held at the Avalon Supermarket which did 
indicate that a locksmith had attended the store but this was because a store critical 
key had been lost and the locksmith had been brought out to deal with that matter. 

Mr Fitzgerald did not approach me again in relation to this matter or to repeat his 
previous concern. I was of the belief the matter had been resolved. 

47. 

48. 

Back Dock Furniture Issue 

Soon after commencing at the Avalon Supermarket, Mr Lose and I identified the need 
to fix up some parts of the Back Dock Area. In particular, we felt it was an area with 
quite restricted space and the layout could be improved. I considered that this may 
assist with working more efficiently and also reducing potential WHS risks. 

49. 

I asked Mr Lose to take ownership of this project to improve the Back Dock Area 
layout. 

50. 

In around June 2016, I noticed that there was more room in the Back Dock Area and 
I felt it was less cluttered and seemed more open. 

51. 

I recall that soon after this, Mr Fitzgerald approached me and we had a discussion to 
the following effect: 

52. 

Mr Fitzgerald: Will threw out my desk and stool?' 

Me: 7s this from the Back Dock Area?' 

Mr Fitzgerald: Yes.' 

Me: 'Steve, we have been trying to reorganise that space to free it 
up.' 

'It is not against you.' 

The desk and stool that was removed from the Back Dock Area was the property of 
Woolworths and not the personal property of Mr Fitzgerald. 

53. 

Mr Fitzgerald did not approach me again seeking to follow-up this matter or repeating 
his previous concern to me. 

54. 

Directions to Clean Issues 

55. I understand that Mr Lose may have approached Mr Fitzgerald from time to time to 
undertake cleaning activities in the Back Dock Area. I seem to recall similar requests 
being made to other employees and I do not consider that such a request would likely 
have been unreasonable given that the Back Dock Area did require attention around 
general cleaning and maintenance. 

56. I do not recall Mr Fitzgerald approaching me to raise a concern or complaint 
regarding any directions to undertake cleaning activities from Mr Lose. 
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WHS Issues 

Mr Fitzgerald would frequently indicate that he felt that the Back Dock Area was a 
difficult work environment. But he never directly told me that he had a particular WHS 
complaint or issue that he needed me to address. 

57. 

As a member of the Safety Committee, Mr Fitzgerald would have been familiar with 
the ability to raise a WHS complaint or issue by completing a hazard report form. 

58. 

59. I do not recall ever receiving a hazard report form from Mr Fitzgerald and I would 
have expected him to use this form if he had a particular WHS complaint or issue. 

Summary 

60. I am disappointed and saddened to hear that Mr Fitzgerald seemingly had a number 
of concerns about the Avalon Supermarket but didn't make this clear or try harder to 
resolve them. 

61. While Mr Fitzgerald did occasionally raise matters with me, I do not recall him ever 
specifically stating to me: 

he was making a complaint, or 3. 

b. he wanted me to take any formal action. 

62. In these instances, I perceived Mr Fitzgerald to be venting his view on particular 
things and was not necessarily asking for help. Mr Fitzgerald had previously vented 
to me in a similar way about other team members and similarly did not ask for or give 
the impression he required any assistance from me. 

I also considered that Mr Fitzgerald was quite confident in raising matters and would 
likely: 

63. 

tell someone directly if he had an issue with them; and a. 

b. be quite clear if he required any assistance. 

If I was asked or given the impression that Mr Fitzgerald required assistance in 
resolving a matter, I would have done so by: 

64. 

making any necessary enquiries to learn more about the problem; 

reminding Mr Fitzgerald that he can raise the matter to myself; and b. 

if I considered it sufficiently serious, I could escalate the matter on his behalf 
to HR or People Services. 

c. 

However, in my interactions with Mr Fitzgerald, I was not left with the impression that 
he required or expected my assistance. 

65. 
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Mr Fitzgerald's leave 

I recall that on around 1 July 2016, Mr Fitzgerald approached me in the Avalon 
Supermarket and we had a discussion to the following effect: 

7 am taking some personal leave and I've left a medical 
certificate on your desk.' 

66. 

Mr Fitzgerald: 

7 haven't seen it sorry, I've been off the past few days.' Me: 

I understand that Mr Fitzgerald provides care and assistance to his wife due to her 
disability. I did not ask Mr Fitzgerald further questions regarding his taking of leave as 
I did not know if this would be a sensitive issue and did not want to pry. 

67. 

I do not recall Mr Fitzgerald providing any explanation or reason for his personal 
leave. In addition, I did not receive or see a copy of any medical certificate. 

68. 

It is ordinarily the responsibility of the immediate superior of an employee to handle 
any leave requests. Accordingly, I was of the belief this had likely been taken care of 
by Mr Hall. 

69. 

Mr Fitzgerald remained absent on leave and I did not have any further interactions 
until around late November 2016. On this date, Mr Fitzgerald was shopping at the 
Avalon Supermarket and we had a discussion to the effect of: 

70. 

Me: 'Hi, Stephen, how are you going?' 

'Are you likely to be returning anytime soon?' 

Will Lose is a snake and you've done nothing about 
him.' 

Mr Fitzgerald: 

'I'm not coming back' 

At the time, I did not consider the comments of Mr Fitzgerald to be particularly 
aggressive. He just made the comment in passing and it sounded like he did not get 
on with Mr Lose and did not want to deal with it. 

71. 

The Applicant's resignation 

On or around 27 November 2017, I found a resignation letter from Mr Fitzgerald on 
the desk in my office. 

72. 

I notified Mr Lose and Mr Hall of the resignation so that appropriate arrangements 
could be made in our systems. 

73. 

I did not seek to contact Mr Fitzgerald or otherwise try to discuss his resignation as I 
knew him to be very set in his beliefs. I also felt there would be little I could say to 
change his opinion or feelings. 

74. 

I recall interacting with Mr Lose about the resignation of Mr Fitzgerald and that Mr 
Fitzgerald had previously called Mr Lose a snake when talking to me. I do not recall 
Mr Lose saying anything in relation to this but he did seem a bit surprised or shocked. 

75. 
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Other Matters 

Mr Lose 

In the time that I have worked with Mr Lose, I have observed him to be very driven to 
do the right thing. However, I do feel that some people may not like or respond well to 
his communication style. 

I did not and have not observed or got the impression that Mr Lose engages in 
conduct that would be considered bullying, harassing or intimidation. 

I have never received a complaint or grievance relating to Mr Lose that has 
necessitated any formal disciplinary process. In addition, I am not aware of any 
formal disciplinary process being brought against Mr Lose during his career with 
Woolworths. 

76. 

77. 

78. 

Alleged issues at the Avalon Supermarket 

I do not consider there is an issue of bullying, harassment and intimidation at the 
Avalon Supermarket. However, I consider there is a general opportunity for all team 
members to get better with their communication to each other. 

79. 

I am not aware of any significant injuries or issues with respect to WHS at the Avalon 
Supermarket. We have recently had Andrew Hooper (Mr Hooper) from the 
Woolworths' Head Office Risk and Safety Team attend the Avalon Supermarket to 
conduct a WHS audit. While Mr Hooper identified some areas for improvement, he 
was generally satisfied with the WHS systems and processes at the Avalon 
Supermarket. 

80. 

81. I understand that Mr Fitzgerald has raised some comments about overseas workers 
or employees on particular visas. I am not sure of the relevance of these comments 
but feel that we employ people based on their suitability for the role and we manage 
employees based on their performance. Their background is not important and we 
will deal with any issues that may arise as we would with any other employee. 

Cheryl Wilesmith 

I recall that in around June 2016, I had a discussion with Nick Harris (Mr Harris) -
Group Manager, to the following effect: 

82. 

Mr Harris: 'The structure doesn't support Avalon having a salaried 
Meat Manager in a pre-packed meat business. I need 
to move Cheryl (Wilesmith) to a store with a production 
meat department.' 

Me: 'She does a lot more than that, she is like a 310 in the 
store. She helps run the store when we are really busy.' 

'You need to have a conversation with her and talk to 
her about a move to Balgowlah Heights as there is a 
Meat Manager role there. She can go there but the full
time role at Avalon cannot stay.' 

Mr Harris: 
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Soon after this, I had a brief discussion with Cheryl Wilesmith (Ms Wilesmith) during 
which I explained these anticipated changes and the potential impact on her role. Ms 
Wilesmith said words to the effect: 

7 don't really want to go there. I'll think about it and speak to my partner then 
come back to you.' 

With the next couple of days, Ms Wilesmith approached me to discuss the proposed 
move to the Woolworths Balgowlah Heights Supermarket. Ms Wilesmith stated to 

83. 

84. 

me: 

7 really don't want to move. My daughter is pregnant 
and having a baby soon so I want to be close to home 
to assist with that. Is there any chance of moving into a 
part-time role but staying at Avalon?' 

'Are you sure this is what you want?' 

Ms Wilesmith: 

Me: 

Yes.' Ms Wilesmith: 

If you want to stay here, I'll let Nick know. That should 
be able to be arranged.' 

Me: 

It was then agreed with Ms Wilesmith that she would continue to work as the Meat 
Manager at the Avalon Supermarket but work part-time hours (36 hours a week 
spread over 4 days). This arrangement commenced in around November 2016. 

85. 

Ms Wilesmith continues to be employed by Woolworths in this capacity and was not 
made redundant. 

86. 

87. I was not aware that Ms Wilesmith may have been unhappy with the employment 
arrangements until I received the statement lodged by Mr Fitzgerald. Ms Wilesmith 
has not discussed this with me. 

88. I am quite surprised and disappointed to hear that Ms Wilesmith may be unhappy 
with the current arrangements as I worked hard to find a solution that she indicated 
she wanted. 

89. I do not recall Ms Wilesmith taking an extended period of leave in September 2016. 
However, I understand she took one or two days off work at around this time but I do 
not know the reason for this. 

Reinstatement 

90. I do not have any personal issues with Mr Fitzgerald. However, I do not think he 
could return to working for Woolworths as the relationship seems quite broken. To 
call your Assistant Store Manager a snake is pretty full on. 

It also concerns me that Mr Fitzgerald seems to be so angry with Woolworths but did 
not really give us a fair chance to work with him and try and resolve any problems. 

Mr Fitzgerald's role has now been filled and is no longer available. 

91. 

92. 
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STATEMENT OF WILLIAM LOSE 

FAIR WORK COMMISSION 

Commission Matter No.: U2016/14484 

Stephen FITZGERALD Applicant: 

WOOLWORTHS LIMITED Respondent: 

I, William Lose, of 1 Woolworths Way, BELLA VISTA, NSW, state as follows: 

Introduction 

I make this statement in relation to the Unfair Dismissal Claim (the UD Claim) made 
by Stephen Fitzgerald (Mr Fitzgerald) and lodged with the Fair Work Commission 
(FWC) on 27 November 2016. 

This statement reflects the evidence I would be willing to provide in these 
proceedings at any hearing should it be necessary. 

The matters upon which I give evidence are true and accurate based on: 

my own knowledge, understanding, recollection, involvement and belief; and 

based on my review of any relevant documents and records held by my 
employer, Woolworths Ltd (Woolworths). 

Background 

I have been employed with Woolworths for over 19 years and commenced on around 
12 January 1998. 

4 

I am currently employed in the position of Assistant Store Manager at the Woolworths 
Avalon store (the Avalon Supermarket) and have been in this role since around 
March 2016. 

5. 

In my role as Assistant Store Manager, I am second-in-charge for all operations and 
people management matters at the Avalon Supermarket. I report to the Store 
Manager, Andrew Tiller (Mr Tiller). 

6. 

My responsibilities and duties include: 

supervising operations, tasks and activities across all supermarket 
departments; 

Lodged by the Respondent 

Contact: Nicole Barclay 
Employment Relations Specialist 

Address for service: 
Woolworths Limited 
1 Woolworths Way 
Bella Vista NSW 2153 

Phone: 
Email: 

0427 492 626 
nbarclav(S)woolworths. com.au 
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b. holding discussions with line managers and store employees to direct the flow 
of work as well as assisting in resolving any issues escalated for my attention; 

responding to escalated customer enquiries and complaints; c. 

assisting the Store Manager in planning and implementing strategies for the 
achievement of sales objectives; 

helping in managing food safety matters; and e. 

facilitating return to work arrangements. 

g Prior to my appointment as Assistant Store Manager at the Avalon Supermarket in 
March 2016, I had worked as: 

Assistant Store Manager in various other Woolworths stores in the North of 
Sydney for approximately 10 years (including Woolworths Mona Vale, 
Frenchs Forest and Lane Cove); 

a. 

Assistant Store Manager at the Avalon Supermarket between 2005 to 2008; b. 
and 

Department Manager in a number of Woolworths' stores also in Northern 
Sydney. 

c. 

I have been involved in numerous training (and refresher training) programs or 
courses as part of my employment with Woolworths. This has covered a range of 
compliance and operational matters as well as leadership skills, managing employee 
performance, appropriate workplace behaviour and work health and safety (WHS). 

9. 

10. Throughout my career with Woolworths, I have never been the subject of any 
disciplinary action or performance management processes. In addition, I am not 
aware of any complaint of bullying, harassment or intimidation ever having been 
made against me other than that which is now alleged in the UD Claim by Mr 
Fitzgerald. 

Policies, procedures and systems of Woolworths 

From my experience working for Woolworths over a number of years and in various 
roles, I am familiar with their policies, procedures and systems. For example: 

11. 

The Woolworths Code of Conduct (the Code) is called 'doing the right thing' 
and details the Woolworths' values as well as the expectations of appropriate 
conduct by all employees. The Code provides information on matters 
including bullying, harassment and discrimination, uniform, WHS, media 
relations, the use of information technology and systems, confidential 
information, intellectual property and whistle-blower complaints. 

a. 

The Appropriate Workplace Behaviour Policy (AWB Policy) sets out that 
Woolworths' employees must treat each other with dignity and respect. It also 
states that bullying, harassment and intimidation is not acceptable and will not 
be tolerated. The AWB Policy outlines the processes available for making a 
complaint if an employee considers they are experiencing or have observed 
inappropriate behaviour. It also talks about what further steps can be taken if 

b. 

Page 2 of 16 

96 of 378



FairWork Commission No.: 112016/14484 
Statement of William Lose 

the employee continues to be dissatisfied with the outcome or resolution of a 
matter. 

Woolworths has a number of Safe Operating Procedures (SOPs) that outline 
the practices and way that certain work should be conducted to ensure health 
and safety. I am aware that the Avalon Supermarket has and uses the SOPs 
for a lot of tasks including loading and unloading trucks as well as the use of 
the manual pallet jacks. 

c. 

12. These policies, procedures and systems are available to all employees through an 
online portal called StoreNet. They are also discussed and communicated to 
employees through their induction, regular team talks, written department updates, as 
well as workshops and online training modules. 

Raising complaints or grievances 

Arising from and documented within these policies, procedures and systems are a 
number of ways that employees may raise a complaint or issue in relation to their 
employment. 

13. 

14. Employees are encouraged to initially discuss any concerns or issues with their Line 
Managers (who look after their relevant Department), Assistant Store Manager, Store 
Manager or union delegate. 

15. Employees may also speak with a Human Resources representative by contacting 
the Woolworths' People Services department (People Services) by phone, email or 
web chat. 

16. Woolworths also has a whistle-blower complaints process that is referred to as 
'Speak Up' (Speak Up). Through Speak Up, employees can make an anonymous 
complaint which will be recorded and provided to Woolworths' Head Office to 
appropriately handle the matter. This may result in an investigation or further 
enquiries being conducted by someone external or removed from the particular 
workplace. 

At the Avalon Supermarket, there is an internal Safety Team made up of 
approximately 5 different store employees (the Safety Team). I understand that Mr 
Fitzgerald was previously a member of the Safety Team. The Safety Team helps to 
be a voice for employees on WHS, informing the management team of any matters 
requiring their attention and assisting with implementing any safety actions. 

17. 

The Safety Team conducts a monthly check of the Avalon Supermarket and 
completes a documented checklist. This checklist is then discussed with Mr Tiller or 
me on a monthly basis. The information arising from this discussion is then escalated 
and discussed with our Group Manager as an additional 'check' that WHS matters is 
being managed appropriately at the store level. 

18. 

In the employee lunch room and near the locker area at the Avalon Supermarket, 
there are notice boards and banners that contain information on the different ways 
that complaints or issues may be raised. Relevant information is also provided on the 
key people that may be contacted to provide any assistance to employees such as 
members of the Safety Team, the union, the Store Management Team and Human 
Resources personnel. 

19. 
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20. I am of the view that employees at stores are aware of these different ways in which 
complaints or grievances may be raised. This is because I have, on occasions, been 
contacted by representatives of HR and People Services to assist in providing 
additional information to help resolve certain matters that have been raised. 

Commencement at the Avalon Supermarket 

21. In January 2016, I was permanently employed as the Assistant Store Manager of the 
Woolworths' Mova Vale Store (the Mona Vale Supermarket). At this time, I was 
approached by my immediate supervisor at the time, Gatano Nesci (Mr Nesci) -
Group Manager, and we had a discussion to the following effect: 

Mr Nesci: 'Will, I know you have previously been out at the 
Avalon Store, would you mind doing a relief there in the 
Assistant Store Manager role for about three weeks?' 

Me: 'Yeah, okay.' 

I completed the temporary relief role as the Assistant Store Manager of the Avalon 
Supermarket from around mid-January 2016. At this time, Mr Tiller was not at the 
Avalon Supermarket and the Store Manager was John Hardwick. 

22. 

After I returned to my usual role at the Mona Vale Supermarket in around February 
or March 2016, Mr Nesci and I had a discussion to the following effect: 

23. 

Mr Nesci: 'You did a great job out at Avalon. The sales and 
general performance did really well during your relief.' 

'Would you be interested in transferring over to Avalon 
permanently?' 

Me: Yes. I would love to return to help develop and train the 
team.' 

Mr Nesci: 'Andrew Tiller is moving over from the Warriewood 
Store into the Store Manager role. It is a good time to 
be at Avalon; there is a lot happening with opportunities 
for it to improve and grow.' 

Interactions with Mr Fitzgerald 

To the best of my knowledge, I first met or became aware of Mr Fitzgerald in around 
2008 when he commenced working at the Avalon Supermarket and I was the 
Assistant Store Manager of this store. I do not recall anything remarkable from our 
time working together and I believe this was only for a short period as I was 
appointed as Assistant Store Manager at Frenchs Forest within a few months of Mr 
Fitzgerald commencing employment. 

24. 

I then recall meeting Mr Fitzgerald again when I completed my relief Assistant Store 
Manager appointment at the Avalon Supermarket in January 2016. However, I do not 
recall anything remarkable or significant during this period and in relation to my 
interactions with Mr Fitzgerald. 

25. 

26. From around March 2016, when I started at the Avalon Supermarket in my capacity 
as the permanent Assistant Store Manager, I would generally interact with Mr 
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Fitzgerald every couple of days in the course of our duties. However, it was not 
uncommon if we did not see each other for longer depending on rostering 
arrangements. 

The Back Dock Area of the Avalon Supermarket, in which Mr Fitzgerald worked, is a 
high traffic area and main thoroughfare for store employees. This area is about 30 
meters long and about 1.5 meters wide and connects a number of different areas 
including three cool rooms, a freezer, the trading floor and the upstairs back of house 
spaces (offices and lunchroom). The Back Dock Area is the main receiving point for 
goods for the Avalon Supermarket and also where team huddles or meetings are 
generally conducted. 

27. 

Throughout my shifts, I regularly pass through the Back Dock Area and I also spend 
time there carrying out particular tasks or activities such as filling stock, date code 
checks, stock loss, repairs and general housekeeping. 

28. 

29. Up to April 2016, I felt the communications and interactions between Mr Fitzgerald 
and I were generally amicable (such as greeting or acknowledging each other) and 
primarily focused on work tasks or activities (such as me directing the flow of work for 
the day, explaining to Mr Fitzgerald what tasks needed to be attended to and the 
associated time frames for completion). I also considered that Mr Fitzgerald was very 
proficient in performing his role and did not require a lot of direction. 

30. I also observed that Mr Fitzgerald would often share and voice his opinions on 
particular matters to his colleagues, including myself. Notably, I recall that on a 
number of occasions Mr Fitzgerald would talk about what he felt the Woolworths' 
Chief Executive Officer should do to improve share prices and also his thoughts on 
what the Avalon Supermarket Management Team should be focusing on. I did not 
consider this tendency of Mr Fitzgerald to be particularly problematic but it was 
apparent to me that Mr Fitzgerald was very definite on his views and may not always 
appreciate things from another point of view. 

From around May or June 2016, I felt Mr Fitzgerald became increasingly stubborn 
towards me and my directions. I believe this tension may have come about because I 
had raised questions about Mr Fitzgerald's use of break times. 

31. 

Mr Fitzgerald was employed to work shifts on Wednesday to Sunday between the 
hours 5.30pm and 10.30pm. Under the Woolworths National Supermarkets 
Agreement 2012 (the Agreement), Mr Fitzgerald is entitled to a 10-15 minute paid 
rest break during each of these shifts. 

32. 

After a few weeks at the Avalon Supermarket, I had noticed that Mr Fitzgerald was 
frequently absent from the Back Dock Area for periods of time that exceeded 30 to 45 
minutes and I was unable to locate him elsewhere within the Avalon Supermarket. 

33. 

34. This prompted me to have a discussion with the Duty Manager, Ray Plater (Mr 
Plater) as he is generally responsible for overseeing operations at the Avalon 
Supermarket in the evening and night shifts (which relevantly covered Mr Fitzgerald's 
shifts). Our discussion in or around April 2016 was to the following effect: 

Me: 'Ray, I've noticed that Fitz (Mr Fitzgerald) is a bit 
difficult to find for parts of his shift. Do you know what is 
going on?' 
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Mr Plater: 'His partner has a disability and requires his care. He 
lives about 500 metres up the road, so he sometimes 
heads back there to check in on her.' 

'Oh ok.' Me: 

Mr Plater: 'It's not like a formal arrangement, it's just if there is an 
opportunity between deliveries, he may just duck 
home.' 

Me: 7 don't have a problem with being accommodating and 
flexible but we need to make sure he is still working the 
hours he is required and is getting paid for.' 

Mr Plater: 7 know, we will keep it in order.' 

I continued to observe that Mr Fitzgerald was frequently missing during his allocated 
shifts for periods generally between 30 to 45 minutes, which far exceeded his 
permitted break. I brought up this matter with Mr Fitzgerald on a couple of occasions 
and asked him to try to make sure he was only taking his allocated, paid break. 

35. 

36. In response: 

I perceived Mr Fitzgerald to be particularly defensive; 

Mr Fitzgerald did not deny exceeding his permitted breaks; and b. 

Mr Fitzgerald generally stated words to the effect: c. 

7 know what jobs I have to do and they get done.' 

7 do a good job. 

'Why don't you focus on someone else?' 

Although I felt it was completely appropriate and reasonable for me to raise this 
matter with Mr Fitzgerald, I did not try to implement any formal management 
arrangements as I was aware of his personal circumstances with his wife and was 
hopeful that he would take on board my feedback about his need to keep to the 
appropriate break time. 

37. 

I feel as though these circumstances created some tension from the perspective of 
Mr Fitzgerald because it had not previously been managed by Mr Plater and he may 
have started interpreting things I did or said in a personal or negative way. However, I 
did not realise that Mr Fitzgerald was of the view I had bullied, harassed or 
intimidated him until I received his resignation letter on around 27 November 2016. 

38. 

I consider that Mr Fitzgerald has misinterpreted or misunderstood the events he 
refers to in his UD Claim as apparently showing that I bullied, harassed or intimidated 
him to the point of forcing his resignation. 

39. 

40. It certainly was not my intention nor do I consider that I engaged in bullying, 
harassment or intimidation of Mr Fitzgerald. I was just trying to do my job in 
effectively helping to manage operations and the employees at the Avalon 
Supermarket. 
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Alleged bullying, harassment and intimidation 

Directions to maintain the cleanliness of the Back Dock Area 

Soon after starting at the Avalon Supermarket in March 2016, I identified that a lot of 
areas in the store (including the Back Dock Area) were not being thoroughly and 
regularly cleaned. In relation to the Back Dock Area, I was not satisfied with: 

41. 

the state of the cool rooms and milk refrigerators; and 

b. the heavy dust collection throughout. 

42. In an initial attempt to address these cleanliness matters at the Avalon Supermarket, 
I had discussions with a number of Team Leaders and employees (including Mr 
Plater, Sanjay Sah (Mr Sah) - Long Life Team Leader, Cheryl Wilesmith (Ms 
Wilesmith) and Mr Fitzgerald). In effect, I was trying to draw to their attention the 
need to support each other and their teams to make sure they were consistently 
meeting Woolworths' standards, particularly on matters such as food safety and 
housekeeping. 

I recall having a discussion with Mr Fitzgerald to the following effect: 43. 

When you are not busy unloading deliveries from 
trucks, it would be really good if you could use these 
down times to assist with the cleaning and maintaining 
of the cool rooms and milk refrigerators.' 

Me: 

'Why are you asking me to do this? I have other things I 
need to do.' 

Mr Fitzgerald: 

Me: 'I'm not saying you have to do it now - just be aware 
that it is something you can go on with when you have 
time and is something that needs to be done.' 

44. In the weeks following this, it did not appear that the general cleaning tasks I had 
requested be conducted in the Back Dock Area were being completed. To try and 
encourage this work to be completed, one evening in around April 2016, I gathered 
the necessary cleaning materials and went over to the dairy cool room in the Back 
Dock Area. 

45. Mr Fitzgerald was in the Back Dock Area at the time and I said to him words to the 
effect of: 

7 have what we need here to clean the doors, let's just get to it now while we 
don't have a delivery'. 

Between us, we cleaned the cool room doors and I then said to Mr Fitzgerald words 
to the effect of: 

46. 

'Thanks for your help. Moving forward, we should make sure that the milk 
refrigerators are cleaned out before the milk is put in and the cool rooms need 
to be scrubbed out at least once a week'. 
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47. Mr Fitzgerald did not object to this instruction and seemed to make more of an effort 
with general cleaning tasks in the Back Dock Area, although this was not always 
thorough. 

48. I also recall asking employees (including Mr Fitzgerald) to clean cobwebs off the roof 
in the Back Dock Area. This was one of the general cleaning tasks that I had 
identified was not frequently being completed. 

49. I do not recall and would not have asked Mr Fitzgerald to attend to cleaning activities 
immediately when he was in the middle of performing unloading duties or in 
circumstances that I considered may have presented an unacceptable risk to health 
and safety. 

Opening of the Metal Lock Box 

In the Back Dock Area, there is a metal lock box (the Lock Box). The Lock Box is a 
small to medium sized metal box, which can be locked by a padlock and was 
installed by Woolworths as a place for employees to store equipment required for 
their day-to-day duties (such as notebooks and temperature guns used to record and 
monitor the temperature in controlled areas of the Avalon Supermarket at different 
intervals throughout each day). 

50. 

In or around April 2016, I became aware that Mr Fitzgerald was using the Lock Box to 
store some of his personal items (such as his wife's hairbrush and his personal 
reading glasses) as well as a radio-frequency unit (RF unit). The RF units are used 
by employees to scan store items for inventory, ticketing, receiving and shrinkage 
purposes. 

51. 

At around this time, I also became aware that a padlock was sometimes fitted to the 
Lock Box. I was unsure where the padlock had come from and I do not believe it was 
issued by Woolworths. However, I understood that Mr Fitzgerald had the key to this 
padlock. 

52. 

The RF units are supposed to be stored upstairs in the general office of the Avalon 
Supermarket. The reason that the RF units are to be kept in the general office is 
because they are valuable pieces of equipment and need to be accounted for. In 
addition, they need to be charged, have frequent updates of software and also need 
to be shared amongst a number of employees at the Avalon Supermarket. When an 
employee uses an RF unit, there is a computer log which enables Woolworths to 
identify who is or has recently used the equipment. 

53. 

When I became aware that Mr Fitzgerald was keeping the RF unit and storing it in the 
Lock Box, we had a discussion to the following effect: 

54. 

Me: 'Fitzy, you cannot be keeping the RF unit in the Lock 
Box. It needs to be returned to the cradles in the office 
for charging and to make sure they are all accounted 
for.' 

Mr Fitzgerald: 7 don't have an RF unit to use when I get here, I need 
to have it to do my job and tasks.' 

In or around June 2016, I went into the general office at the Avalon Supermarket to 
collect an RF unit but all the cradles were empty and there were no RF units 

55. 
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available. I checked the log on the computer for the RF units and identified that Mr 
Fitzgerald had an RF unit that hadn't been returned for approximately 2 days. 

As I was aware that Mr Fitzgerald had stored the RF units in the Lock Box in the past, 
I decided to see if the Lock Box was accessible and if the RF unit was located there. 

56. 

57. When I arrived at the Lock Box in the Back Dock Area, I noticed it was not locked. As 
a result, I was able to open the Lock Box and I retrieved the RF unit that was stored 
inside. 

To the best of my recollection, within a day or so of me taking the RF unit from the 
Lock Box, Mr Plater approached me and we had a discussion to the following effect: 

58. 

Mr Plater: 'Will, Fitz is pretty upset that you've been into 
his locker and taken his RF unit.' 

Me: 'Ray, it had nothing to do with his locker. It w/as 
the Lock Box downstairs, that's where the RF 
unit came from. The RF unit is not for Fitz alone. 
I have told him before that the RF units are for 
the store and they need to be returned to the 
cradles.' 

59. I made the distinction between Mr Fitzgerald's locker and the Lock Box because 
employees at the Avalon Supermarket are provided a locker upstairs in the back of 
house areas so they can store their personal property while working. This is different 
to the Lock Box in the Back Dock Area which is for the general storage of certain 
work related equipment. The Lock Box was not intended for personal belongings and 
was not provided for the sole use of Mr Fitzgerald, although he may have treated it 
this way. 

Mr Fitzgerald approached me soon after my discussion with Mr Plater. Mr Fitzgerald 
and I had a discussion to the following effect: 

60. 

Mr Fitzgerald: 'You've been into my locker, that RF unit is mine, 
you're not to take it.' 

'Who do you think you are to break into my locker and 
take my stuff out?' 

Me: 'Mate, the RF gun is not yours. I've spoken to you 
about this before. You are not to store the RF unit in 
there.' 

Mr Fitzgerald: 'How did you get in there anyway? It's locked.' 

Me: 7 opened it.' 

Mr Fitzgerald: 'You couldn't have opened it. It's locked.' 

Me: 'It wasn't locked.' 

Mr Fitzgerald: 7 heard you had a locksmith in here yesterday is that 
how you did it?' 
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Me: 7 know we had a locksmith in here yesterday, but I 
didn't need him to do anything about the Lock Box. It 
wasn't locked.' 

Mr Fitzgerald: 'My stuff is in there. You had no right. 

A locksmith had been to the Avalon Supermarket around this time. However, this had 
nothing to do with the Lock Box. The locksmith had been called because some keys 
had been misplaced and we needed to re-key a number of locks around the Avalon 
Supermarket. 

61. 

62. If I had needed to get into the Lock Box and it was locked, it may have been possible 
to use the bolt cutters in the Store Manager's office rather than going to the hassle 
and expense of calling a locksmith. However, this was not required as the Lock Box 
was not locked. 

The padlock on the Lock Box was not damaged or interfered with in the process of 
me obtaining the RF unit. It is my understanding that the padlock remains in the Back 
Dock Area on the Lock Box and is still in its usual, working condition. 

63. 

A few days after my discussion with Mr Fitzgerald, Mr Tiller came to me and we had 
a discussion to the following effect: 

64. 

Mr Tiller: 'Fitz has told me that you used a locksmith to break into 
his locker. What happened?' 

Me: 'It wasn't his locker Andrew, he is referring to the metal 
lock box in the back dock. I opened it to get the RF unit 
he keeps in there when he shouldn't be.' 

'It wasn't locked anyhow. The locksmith was here for 
something else unrelated to the Lock Box.' 

Mr Tiller: 'Oh, he told me it was his personal locker upstairs and 
you had had the locksmith in to open it. I thought I can't 
have that, that's not on.' 

Me: 'Yeah. I didn't do anything to his locker- just retrieving 
the RF Unit from the Lock Box.' 

Re-fit of the Back Dock Area 

65. When I started at the Avalon Supermarket in March 2016, the Back Dock Area was 
set up with a work desk and stool under the staircase. I understood that employees, 
including Mr Fitzgerald, used the desk and stool to complete paperwork when 
receiving deliveries. 

This desk and stool in the Back Dock Area were not the personal property of Mr 
Fitzgerald but were items provided by Woolworths. 

66. 

67. Woolworths has a range of Stock Management Principles (SMPs) that are expected 
to be implemented at its stores. It is usual practice that after a busy period, such as 
Christmas or Easter, the stores are required to 'go back to basics' and make sure we 
are complying with the SMPs. 
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Following Easter in or around April 2016, 
Supermarket's compliance with the SMPs, As part of the SMPs, all stores were 
required to establish a repair station which is a designated area where damaged 
store stock could be assessed and, if possible, repaired in accordance with the 

68. started to review the Avalon 

SMPs. 

69. Mr Tiller directed me to take ownership of the project for ensuring compliance with 
the SMPs for Woolworths Avalon and to establish a location within the Back Dock 
Area to be the designated repair station. 

70. In or around April 2016, I approached Mr Fitzgerald, Mr Plater, Mr Sah, Amardeep 
Singh and Ms Wilesmith to discuss the requirement to establish the repair station and 
potential locations. I considered this appropriate and wanted their input given they 
generally work in the Back Dock Area and I wanted to minimise any potential 
disruption the SMPs may pose to their work practices. 

71. I recall a discussion with Mr Fitzgerald in the Back Dock Area to the following effect: 

Me: 'Fitz, I need to re-organise the back dock to get the 
SMPs in order. It means we have to set up a repair 
station and I'm trying to work out what the best flow is, 
what do you think?' 

Mr Fitzgerald: 'You don't need to change anything, it works fine.' 

Me: Tm thinking I need the space where the desk and stool 
are to set up the repair station.' 

Mr Fitzgerald: 'No, that's where that's been and that's where it needs 
to stay.' 

Me: We need to have a repair station. I'm going to try and 
shift things around to see how it can work.' 

'That's where it has to be. It has to stay there and I 
can't do my work anywhere else.' 

72. I recall that the discussion ended with Mr Fitzgerald walking away. 

With a couple of days, I moved the desk and stool to a new location in the Back Dock 
Area and set up the repair station under the staircase (where the desk and stool had 
been located). 

73. 

A few days later, I noticed the desk and stool had been moved back to their original 
location. Given the resistance I had received from Mr Fitzgerald when discussing the 
desk and stool, I was of the belief he had probably moved these items. 

74. 

75. I then approached Mr Fitzgerald and initiated a discussion to the following effect: 

Me: Fitz, this needs to happen, we need to get the repair 
station in here. It's part of our back to basics and we 
need to sort this out. What do you think the best way to 
do it is?' 

Mr Fitzgerald: 'You don't need to change it, it works fine.' 
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76. I again moved the desk and stool from under the staircase. However, within a day or 
so, it had been returned to the location under the staircase. 

I was not yet satisfied with the layout of the Back Dock Area and was concerned that 
it may not meet the requirements of the SMPs. I then purchased a small rack to use 
for the repair station. I again moved the desk and stool and installed the small rack 
under the staircase. 

77. 

78. Within a few days, the desk and stool had again been moved under the staircase and 
the rack had been relocated again. 

When I next saw Mr Fitzgerald, I had a further conversation with him to the following 
effect: 

79. 

Me: 'Steve, this has to happen. Like it or not, we need the 
repair station. Either help me find a place we can put it, 
or I'm just going to find a place which will be under the 
staircase.' 

Mr Fitzgerald: 'You can't do that, that's where I do my paperwork. 

Me: We don't need this here anymore. This is where the 
repair station will be. I will add some ledges where the 
paperwork can be done. The desk is going to have to 
go.' 

80. Within the following two weeks or so, I attended to: 

having the desk and stool removed from the Back Dock Area; 3. 

b. the desk and stool were collected with the garbage; 

the repair station was implemented under the staircase; and c. 

I had two ledges installed in the Back Dock Area so that employees could still 
complete the relevant paperwork. 

Shortly after this, Mr Fitzgerald confronted me and we had a discussion to the 
following effect: 

81. 

Mr Fitzgerald: ' What have you done with my desk, I need my desk.' 

Me: 'The ledges are there to use now. That is what you can 
use. The desk is gone.' 

Mr Fitzgerald: 'You can't do that.' 

Me: 'Steve, I told you that changes had to be made and you 
could have worked with me but this is where we landed. 
We needed a solution.' 

I recall Mr Tiller then coming up to me and us having a discussion to the following 
effect: 

82. 

Mr Tiller: 'Steve told me you threw out his desk, what did you do 
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With it?' 

Me: 7 had to rearrange the back dock for the SMPs and 
couldn't make it work with the desk and stool. I needed 
to create more space, so the desk and stool are gone. 
I spoke to Steve about this.' 

83. Mr Tiller did not speak to me further about this. I understood that Mr Tiller did not see 
any issue or concern with the manner in which it had been managed. 

From reviewing the UD Claim of Mr Fitzgerald, I understand that Mr Fitzgerald has 
stated that I would often put damaged or loose stock on his work station (which I am 
presuming he is meaning the desk). While I do not recall doing this, it is possible 
such items were put on his desk either by me or other employees because the repair 
station either: 

84. 

had not yet been established and this was considered an appropriate place to 
deal with or leave this stock; or 

if the repair station had been established, the constant movement of this by 
Mr Fitzgerald would likely have caused some confusion for other employees 
as to where the stock should be left. 

b. 

Interactions with Mr Fitzgerald on or after 1 July 2016 

On or around 1 July 2016, I noticed that a medical certificate for Mr Fitzgerald had 
been left on the desk in the Store Manager's office. As Mr Tiller was not at work at 
this time, I reviewed the medical certificate. 

85. 

I recall the medical certificate indicated that Mr Fitzgerald was unfit for work for a 
period of time but did not provide any additional, specific information about any 
medical condition or reasons that he may be unfit. 

86. 

87. I provided the medical certificate to Mr Plater to process Mr Fitzgerald's leave and to 
add this document to Mr Fitzgerald's employment file. 

A day or so later, I was working in aisle 8 of the Avalon Supermarket when Mr 
Fitzgerald approached me and we had a discussion to the following effect: 

88. 

Mr Fitzgerald: 'Did you get my medical certificate?' 

Yes, that's fine. I gave your certificate to Ray (Mr 
Plater).' Is everything okay?' 

Me: 

7 need to look after myself, I have some serious health 
issues.' 

Mr Fitzgerald: 

Me: 'If you need time off, you need to do what you need 
to do. You and your wife come first.' 

89. I do not recall having any further contact or interactions with Mr Fitzgerald until 
around November 2016 as he remained absent from work on leave. 

90. On or around 30 October 2016, the Store Services Officer informed me that Mr 
Fitzgerald had put in an application for Annual Leave up to 26 November 2016. 
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91. As it was approaching the busy Christmas trading period, I wanted to know if Mr 
Fitzgerald intended to return to work anytime soon. When I next saw Mr Fitzgerald in 
the Avalon Supermarket in around early November 2016, we had brief discussion to 
the following effect: 

Me: 'Steve, hope you're going well. Are you coming back 
from leave anytime soon?' 

Mr Fitzgerald: 'I'm not coming back.' 

'You're a snake.' 

92. The comments of Mr Fitzgerald did not really register or have a major impact on me. I 
thought it was strange but I wasn't sure what may have been going on with Mr 
Fitzgerald over the past few months while he was on leave. I did not read too much 
into it. 

93. On or around 6 November 2016, Mr Fitzgerald approached me in the dairy aisle of 
the Avalon Supermarket and we had an exchange to the following effect: 

Mr Fitzgerald: 7 told you there would be injuries after I left, 
injuries are happening and you are behind with the 
paperwork.' 

Those 

Me: 'Steve, one of the truck drivers had a slip and fall; that 
is the only injury that has happened since you've been 
away.' 

Mr Fitzgerald: 'What about the back injuries? You replaced me with 
someone who then had an injury after 2 weeks. I know 
you removed my photo from the safety team on the 
wall, is that to hide that I'm gone?' 

'Steve, we are on the shop floor, if you want to speak to 
me about this, we can talk in the office.' 

Me: 

Mr Fitzgerald: 'We can finish talking here. You may regret getting rid 
of me.' 

94. I started to walk away from Mr Fitzgerald because I felt he was just trying to start an 
argument and there was little I could say to change his mind. I also thought it was 
inappropriate to continue such a discussion around customers. 

As I walked away, a customer sought my assistance and I assisted them. There was 
no further discussion with Mr Fitzgerald. 

95. 

96. At the next opportunity, I mentioned my discussion with Mr Fitzgerald to Mr Tiller 
because I was a bit surprised that Mr Fitzgerald was heated and aggressive towards 
me. I told Mr Tiller this because I felt it was strange and felt he should know, but I did 
not expect him to necessarily do anything. 

97. From my interactions with Mr Fitzgerald, I did not consider that he was making a 
complaint but just giving me his opinions. In my time working with Mr Fitzgerald, I 
found him to be very willing to raise issues in the past so I felt that if he had a 
particular problem he would have been to the point about it and made it very clear. 
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98. In the Avalon Supermarket, there is a noticeboard that contains the photographs of 
members of the Safety Team. I understand that Mr Fitzgerald's photo was previously 
on this noticeboard given he was a member of the Safety Team. At no stage did I 
remove Mr Fitzgerald's photo from this noticeboard and I do not know who may have 
done this. 

Mr Fitzgerald's resignation 

99. On around 27 November 2016, Mr Tiller provided me with a copy of Mr Fitzgerald's 
resignation letter. 

Upon reading the letter, I felt quite taken aback that Mr Fitzgerald had said I had 
subjected him to 'ongoing and persistent bullying, harassment and intimidation' and 
this left him with 'no choice but to resign'. 

100. 

101. Prior to reading the resignation letter, I did not know that Mr Fitzgerald felt I had 
bullied, harassed and intimidated him. While I had engaged in discussions with Mr 
Fitzgerald where he had been blunt and a bit rude to me, I just thought this was 
because he was not happy with particular decisions I had made in my role as 
Assistant Store Manager and the matters we had discussed (such as the removal of 
the desk). However, Mr Fitzgerald never directly said to me that he felt bullied, 
harassed or intimidated and I am not aware of any complaints being made about me 
to this effect. 

As far as I am aware, Mr Tiller accepted Mr Fitzgerald's resignation on or around 27 
November 2016. 

102. 

I have not had any further interactions or discussions with Mr Fitzgerald. However, I 
do frequently see Mr Fitzgerald in the Avalon Supermarket doing his shopping and 
conversing with other employees. 

103. 

Discussion with Ray Plater 

104. Following Mr Fitzgerald's resignation, I was approached by Mr Plater and we had a 
discussion to the following effect: 

Mr Plater: 'Hey Will, why did you get rid of Fitz? 

Me: 7 didn't get rid of Fitz. He resigned. 

Mr Plater: He did a good job, why did you let him go?' 

Me: He may have done a good job, but him going on 
extended breaks wasn't on and you weren't managing 
him of a night.' 

Mr Plater: You got rid of someone who was very good at their 
job.' 

Me: 'It had nothing to do with me. I'm not going to beg him 
to stay. What did he do in the downtime when the 
trucks weren't there to unload? He took extended 
breaks and he didn't do what was asked of him.' 

Mr Plater: 'Who cares if he takes a longer break, he sorted it out. 
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He still got the job done.' 

I didn't feel the need to raise this further or continue to discuss the matter with Mr 
Plater as it seemed he was not being provided the full-story and I was comfortable 
with my actions. 

105. 

Other matters 

WHS Matters 

106. From my experience working at other Woolworths' stores, I do not consider there to 
be significant WHS issues at the Avalon Supermarket as Mr Fitzgerald has stated. 

Like any workplace, there are particular hazards that we need to be mindful of and 
manage. We do this by following the systems and processes required by 
Woolworths. If a particular issue is identified, we have mechanisms in place to deal 
with this. 

107. 

Back Dock Area 

108. Since Mr Fitzgerald's resignation, we have hired a replacement for him and the Back 
Dock Area is functioning well. Notably, the Avalon Supermarket performed very well 
over the recent Christmas and New Year Period. 

Reluctance to re-engage Mr Fitzgerald 

109. I have also been informed by a number of employees at the Avalon Supermarket that 
Mr Fitzgerald has been approaching them and encouraging them to make complaints 
and raise issues about me. While I do not discourage people from raising any issues, 
I feel as though Mr Fitzgerald is trying to turn people against me and unnecessarily 
trying to create problems. 

I do not think that Mr Fitzgerald could come back to working at the Avalon 
Supermarket or any other Woolworths' store as he seems to be very against me and 
the whole organisation. I do not feel he would fit back into the Woolworths' team and 
be willing to work with us. I consider he would be even more reluctant and resistant to 
following reasonable management directions than he was in the past. 

110. 

111. As an Assistant Store Manager, I am also concerned that Mr Fitzgerald seems to 
have been unhappy about a number of things during his employment but did not 
escalate these if they caused him such concern. 

7-^/ >/1 ~r Date: 

Signature: 

William Lose 
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                      Employment Relations Specialist 
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FAIR WORK COMMISSION 
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Applicant:   Stephen FITZGERALD 
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Please see annexed hand-written witness statement of Renvia Laws dated 20 February 
2017.  
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•VCĴ \ vx̂ '̂A -̂o^VS- "AA-̂

^r^VC, C-̂̂C  ̂^XT-̂ 
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STATEMENT OF LUCKSHINI SIVASKANDA

FAIR WORK COMMISSION

Commission Matter No.: U2016/14484

Applicant: Stephen FITZGERALD

Respondent: WOOLWORTHS LIMITED

I, Luckshini Sivaskanda of 1 Woolworths Way, BELLA VISTA, NSW, state as follows:

Background

1. I have been employed with Woolworths Limited (Woolworths) since 2 December
2013.

2. I am currently employed by Woolworths in the position of Human Resources
Business Partner (HRBP) and have been in this role since around 23 October 2016.

3. In my role, I partner with Woolworths' Food Group in the store network. My business
partner is Operations Manager, David Hayes. I support a number of stores across the
Northern region of Sydney including the Northern Beaches and lower North Shore
area. This relevantly includes Woolworths' Avalon Store (the Store).

4. My general duties as a HRBP for Woolworths include supporting Mr Hayes to devise
and implement Human Resources (HR) strategies and programs of work which align
with operational objectives, this includes:

a. supporting recruitment decisions;

b. assisting with on-boarding and induction of new employees;

c. coordinating and delivering training;

d. assisting with performance management;

e. supporting and monitoring policy implementation and compliance;

f. assisting with the resolution of general employee relations issues;

g. analysing HR data and metrics to make informed recommendations for
maximum business impact;

Lodged by the Respondent

Address for service: Contact: Nicole Barclay
Woolworths Limited Employment Relations Specialist
1 Woolworths Way Phone: 0427 492 626
Bella Vista NSW 2153 Email: nbarclavAwoolworths.com.au 
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h. developing frameworks to drive and assess employee engagement and
workplace culture; and

sharing knowledge and information amongst the team to build group
capabilities.

5. Prior to my appointment to my current role, I worked as a Human Resources (HR)
Specialist with Woolworths from 2013 to 2015.

6. Before commencing employment with Woolworths:

a. I was employed at the Commonwealth Bank of Australia in various HR roles
from 1996 to 2013; and

b. Between 1993 and 1996, I was employed at Eli Lily Pharmaceuticals, also in
various HR roles.

7. In making this statement I have reviewed relevant documents and records held by
Woolworths, including:

a. Woolworths' employment management system (SuccessFactors);

b. relevant personnel files, including that of the Applicant, Stephen Fitzgerald
(Mr Fitzgerald);

c. Woolworths' intranets (StoreNet and the People Portal); and

d. Woolworths' HR case management system (Salesforce).

8. The matters upon which I give evidence from my knowledge, understanding,
recollection and involvement are true to the best of my knowledge.

9. The matters upon which I give evidence based on my review of documents and
records held by Woolworths are true to the best of my knowledge, belief and
information.

Woolworths' Hierarchy and Structure

10. From my experience in my HR roles with Woolworths, I understand that Store
Managers and Assistant Store Managers are responsible and accountable for the
overall, day-to-day management and performance of their appointed store.
Specifically, they are required to ensure:

a. team members are appropriately supervised and managed so they (and the
store) meet the standards of performance required by Woolworths;

b. the store is a safe and healthy environment for all team members, visitors and
customers;

c. business instructions are implemented and completed within required
timeframes;

d. they monitor safety results and recommend improvements (where necessary
and reasonably practicable); and
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e. the store and team members comply with applicable systems, policies,
procedures and applicable legislation.

Annexed to this statement and marked 'Annexure LS-1' is a copy of the job
description for the role of Store Manager.

Annexed to this statement and marked 'Annexure LS-2' is a copy of the job
description for the role of Assistant Store Manager,

1 1. The chain of command within Woolworths' stores is generally as follows:

a. team members (such as customer service representatives, checkout
operators, floor and Back Dock Area staff) report to a Department Manager,
who are responsible for overseeing and supervising their allocated
Department within the store (such as Bakery, Deli/Seafood, Customer
Service, Long-Life, Produce, Back Dock);

b. Department Managers report to the Store Manager (or in their absence, the
Assistant Store Manager); and

c. the Store Manager (or in their absence, the Assistant Store Manager) retains
overall responsibility for the operation of the store.

12. Beyond the individual stores, Store Managers report to a Group Manager (formerly,
Area Manager) who monitors stores within a particular region and assists these
stores in meeting Woolworths' business objectives.

13. Support is alsO provided by way of shared services such as HR and the Risk and
Safety Team that frequently attend and support stores to:

a. monitor compliance;

b. identify areas for improvement;

c. assist and guide Store Managers in implementing any necessary changes;

d. provide and facilitate appropriate training and development opportunities; and

e. have a physical presence to afford employees the opportunity to raise any
specific issues or concerns.

14. People Advisory (which is part of HR or 'People Services') operates as a contact
support and advice centre for all Woolworths' employees and managers on a range
of HR issues via telephone, email and webchat. People Advisory may assist with
matters, including:

a. payroll and pay-related queries;

b. Woolworths' HR systems;

c. remuneration and benefits;

d. Woolworths' people policies, award and enterprise agreement interpretation;

e. employee performance and conduct-related matters; and
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f. grievances and complaints.

15. Woolworths' Risk and Safety Team are part of Head Office and are responsible for
providing support to stores in relation to work health and safety (WHS). The
processes and procedures of the Risk and Safety Team, and the framework which
they have implemented in stores, includes but is not limited to:

a. the formation of safety representatives and committees within stores who
meet monthly with their store management team to discuss safety-related
topics and escalate any identified risks;

b. quarterly workplace inspections to formally assess and manage safety risks;

c. internal unscheduled audits;

d. controlled self-assessment protocols managed by Department Managers and
Store Managers at regular intervals; and

e. training of employees in the proper conduct of duties and use of store
equipment.

Woolworths' values and expectations

16. Woolworths is an equal opportunity employer with a commitment to embracing
diversity in its workforce.

17. Woolworths' has various corporate values and ethics that are detailed within its Code
of Conduct ,(the Code).

Annexed to this statement and marked 'Annexure LS-3' is a copy of the Code.

18. The Code is intended to explain to Woolworths' employees what is expected of them
and what they should keep in mind as they go about their duties. It relevantly states:

D̀oing the right thing is demonstrated by acting with integrity, honesty and
trust at all times — at work, when representing the Company and outside
working hours'

'You must ensure you carry out your duties in good faith, always following
relevant policies and procedures'.

B̀ullying does not include reasonable management action taken in a
reasonable way, such as informing a team member about unsatisfactory work
performance including undertaking performance management.

'The safety, health and welfare of employees, contractors, customers,
suppliers and members of the wider community is of prime importance to the
Woolworths Limited business.'

'It is everyone's responsibility to ensure that you comply with Safety and
Health policies and processes at all times to protect your health and that of
others, including our customers, from potential hazards'.

'If you see an unsafe act, you are responsible for identifying and reporting the
hazard to minimise any potential risk. If you are in doubt about safety issues
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you should speak to your line manager for assistance or follow the Safety and
Health Issue Resolution process.'

'Failure to comply with the Code.., is a serious breach of the conditions of
employment and may result in disciplinary action including termination of
employment'.

19. Woolworths also provides guidance to its employees on appropriate practices by way
of other documented policies and procedures.

20. The Appropriate Workplace Behaviour Policy (AWB Policy) details the standards of
behaviour expected of employees in the workplace, particularly in reference to
workplace interactions amongst peers, colleagues and supervisors. It relevantly
states:

The Company expects its people to foster a working environment where
everyone is treated with dignity, courtesy and respect.'

'The Company is committed to maintaining the standards set out in the Code
of Conduct, including preventing workplace bullying, harassment or unlawful
discrimination.'

'Team members should be aware that conduct that is found to be bullying,
harassment or discrimination could be a breach of the relevant legislation and
therefore illegal.'

'Team members are expected to notify their Line Manager or HR
representative if they witness or become aware of behaviour which is
inappropriate or could amount to bullying, harassment or unlawful
discrimination.'

B̀ullying does not include reasonable management action taken in a
reasonable way'.

Annexed to this statement and marked 'Annexure LS-4' is a copy of the AWB
Policy.

21. The AWB Policy provides information on how aggrieved employees may raise or
escalate any grievance or issues associated with workplace behaviour.

22. The WHS Policy stipulates Woolworths' commitment to ensuring the safety, health
and wellbeing of customers, employees, contractors, business partners and visitors.
The guiding principles within the WHS Policy include:

a. that employees are to actively care for each other;

b. that employees are to strive to prevent injuries and illnesses;

c. that no service or task is so urgent and important that it cannot be done
safely; and

d. everyone is responsible for their decisions and actions.

Annexed to this statement and marked 'Annexure LS-5' is a copy of the WHS
Policy.

Page 5 of 11

117 of 378



Commission No.: U2016/14484
Statement of Luckshini Sivaskanda

23. The Woolworths National Supermarkets Agreement 2012 also details Woolworths'
commitment to WHS as well as a formal grievance procedure that employees may
utilise if they have any issues associated with their employment.

24. Employees receive training and induction in relation to these policies and procedures.

25. In addition, these documents and supporting resources are available to employees
on the Woolworths intranet (through both StoreNet and the People Portal).
Generally, Woolworths' stores have an established general office equipped with a
computer which employees are able to access as needed.

Focus on Performance and 'doing the right thing'

26. Woolworths has also clearly articulated its expectations with respect to performance
management and standards. In this regard, in the past few years, Woolworths has
stepped up the objective management of individual performance of its employees at
all levels through:

a. the introduction of a performance rating scale and calibration process;

b. clearer guidance to line managers on how to manage underperformance,
including the use of 'Performance Improvement Plans' (PIP) where
appropriate; and

c. clearer linkage between individual performance and individual reward.

27. This drive towards a high performance culture has been part and parcel of
Woolworths' core values (as detailed in the Code) that has:

a. emphasised performance based on key performance indicators;

b. increased accountability for all employees with respect to their roles; and

c. necessitated more direct, constructive criticism and associated conversations
between employees and their line managers.

Complaint I Grievance Management Processes

28. The various options available to Woolworths' employees in seeking to raise a
complaint or grievance within Woolworths include:

a. in the first instance, employees are encouraged to raise the concern with the
person concerned or their immediate superior to seek an informal and
consultative process to resolve any issue;

b. failing a resolution or where that may not be appropriate, employees are
encouraged to escalate the matter up the hierarchy at the store (including to
designated personnel such as representatives of the safety committee, if in
relation to WHS);

c. in the event the issue cannot be resolved through the store hierarchy, the
issue can be raised with HR (either myself or via People Advisory); and
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d. the Speak-up program is also available for employees and operates as a
whistleblower complaint process where complaints are escalated to a
nominated division of Woolworths Head Office for management.

29. These complaint and grievance management processes are detailed in the various
Woolworths' policies and procedures. They are also advertised on store notice
boards.

Annexed to this statement and marked 'Annexure LS-6' is a copy of the Store
Noticeboards Guidelines, which sets out the information expected to include on
noticeboards.

Details regarding Mr Fitzgerald's employment

30. Woolworths uses an employment management system known as SuccessFactors
which holds relevant employment information for Woolworths' employees. It is
primarily maintained by an employee's Department Manager and HR.

31. The Store in which an employee works also retains a personnel file which
complements SuccessFactors and may be utilised to record more 'day-to-day'
information pertaining to the relevant employee.

32. I do not recall any direct interactions or involvement with any matters involving Mr
Fitzgerald in my role as HRBP. However, from my review of relevant documentation
held by Woolworths, I understand the following with respect to Mr Fitzgerald:

a. he commenced working with Woolworths on 14 June 2008 and was engaged
in the position of Team Support;

b. he was employed on a part time basis, 25 hours per week;

c. his ordinary hours of work were 5.30pm to 10.30pm Wednesday to Saturday;

d. his wage was $22.90 per hour;

e. at the store, his immediate supervisor was Matthew Hall, Inventory Team
Manager;

f. he commenced a continuous period of leave from 2 July 2016 to 26
November 2016 comprising a combination of personal leave and annual
leave;

9. he provided medical certificates for the period of his personal leave as follows:

a medical certificate dated 26 July 2016 for the period 23 July 2016 to
6 September 2016; and

ii. a medical certificate dated 9 September 2016 for the period 6
September 2016 to 30 October 2016; and

h. he ceased employment on 27 November 2016 by way of resignation.

Annexed to this statement and marked 'Annexure LS-7' is a copy of the relevant
medical certificates contained in Mr Fitzgerald's personnel file for the period July to
October 2016.
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Annexed to this statement and marked 'Annexure LS-8' is a copy of the resignation
letter from Mr Fitzgerald dated 27 November 2016.

33. I have also identified that during his tenure with Woolworths, Mr Fitzgerald completed
training on the following:

a. Code of Conduct;

b. Bullying and Harassment;

c. Safety Basics and Manual Handling;

d. Back Dock equipment handling;

e. Back Dock processes;

f. Food Safety and Compliance;

g. Customer Service;

h. Safety at Work; and

i. Acceptable Use of IT Systems.

34. I understand that Mr Fitzgerald's general responsibilities and duties in his role as
Team Support in the Back Dock Area included the following:

a. receiving goods for the Store from the delivery trucks;

b. unloading deliveries from the delivery trucks;

c. organising deliveries for collection by department representatives;

d. maintaining the general order and function of the back dock area; and

e. general tidying of the back dock, cleaning, maintenance and disposal of
waste.

35. From making reasonable enquiries and searches, I have not found any evidence or
indication of any formal complaint or grievance being raised by Mr Fitzgerald during
the course of employment with Woolworths.

Details of relevant Store Management Personnel

36. In my capacity as HRBP, I regularly interact with personnel at stores, in particular,
store management personnel.

37. From reviewing the relevant Woolworths resources, I understand the following with
respect to Mr Tiller:

a. he commenced working with Woolworths on 10 September 1987;

b. he has held multiple management positions with Woolworths;

c. he is employed on a full-time basis, 40 hours per week;
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d. in his capacity as Store Manager his hours of work are dictated by a rotating
roster, however he generally works a 6 days on, 4 days off roster;

e. his immediate supervisor is Nick Harris, Group Manager;

f. during his tenure, Mr Tiller has undergone extensive training with respect to a
range of matters including performance management, bullying and
harassment in the workplace, labour planning, day-to-day management,
systems training, Code of Conduct, coaching employees, work health and
safety, performance counselling and appraising, and fraud, corruption and
bribery; and

g. from making reasonable enquiries and searches, I have not found any
evidence or indication of any formal complaints being raised against him.

38. From reviewing the relevant Woolworths resources, I understand the following with
respect to Mr Lose:

a. he commenced working with Woolworths on 12 January 1998;

b. he has held multiple management positions including the position of Assistant
Store Manager at various Woolworths stores since about 2006 as well as
various Department Manager positions;

c. he is employed on a full time basis, 40 hours per week;

d. in his capacity as Assistant Store Manager his hours of work are dictated by a
rotating roster, however he generally works 5 days per week;

e. at the Store, his immediate supervisor is Mr Tiller;

f. during his tenure, Mr Lose has undergone extensive training with respect to a
range of matters including managing performance, conducting performance
reviews, bullying and harassment in the workplace, work health and safety,
code of conduct, day to day management, employee engagement, labour
planning, and appropriate workplace behaviour, and

g. from making reasonable enquiries and searches, I have not found any
evidence or indication of any formal complaints being raised against him.

Other relevant Personnel

39. I understand that Mr Fitzgerald has referenced other Woolworths employees in his
Unfair Dismissal Application, including Cheryl Wilesmith (Ms Wilesmith) and
Raymond Plater (Mr Plater).

40. From reviewing the relevant Woolworths resources, I understand the following with
respect to Ms Wilesmith:

a. she commenced working for Woolworths on 2 April 1985;

b. she is currently employed in the position of Team Manager (Meat) at the
Store;

c. she is employed part time, 36 hours per week;
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d. at the Store, her immediate supervisor is Mr Tiller; and

e. from making reasonable enquiries and searches, I have not found any
evidence or indication of any formal complaint or grievance being raised by
Ms Wilesmith in the last 12 months.

41. From reviewing the relevant Woolworths resources, I understand the following with
respect to Mr Plater:

a. he commenced working for Woolworths on 9 April 2002;

b. he is currently employed in the position of Duty Manager at the Store;

c. he is employed full time, 40 hours per week;

d. at the Store, his immediate supervisor is Mr Tiller; and

e. from making reasonable enquiries and searches, I have not found any
evidence or indication of any formal complaint or grievance being raised by Mr
Plater in the last 12 months.

Woolworths' HR case management system

42. The HR department has an electronic case management system which is used by
Woolworths' People Advisory to record interactions with employees regarding any
HR and payroll matters (the Case Management System).

43. I have conducted a review of the Case Management System to identify any contact
made by Mr Fitzgerald to People Advisory pertaining to his alleged concerns
regarding bullying and harassment and WHS.

44. In my review, I have identified that Mr Fitzgerald contacted People Advisory via
webchat on 17 August 2016 and 28 August 2016 to make payroll-related enquiries.
However, the Case Management System has no other record of Mr Fitzgerald
contacting People Advisory at any other time for any other reason.

The Store

45. Woolworths utilises a performance scorecard comprising five measures to assess the
performance of its stores nationally.

46. I am aware that the Store had been given a mandate to implement initiatives to
improve store performance as a result of the Stores scorecard performance in the
2015/2016 financial year. The Store is under pressure to improve store standards in
line with Woolworths' internal performance scorecard.

47. As a result, there is and has been a need for Store Management to emphasise
expectations around performance and conduct. This was a directive across the Store
and not directed towards any particular employees.

48. The Store also undergoes frequent assessments and audits to monitor the work
environment and conditions. From reviewing the relevant data, I am satisfied:

a. there are no significant instances of complaints at the Store (out of the
ordinary compared to other stores); and
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b. there are no significant WHS or other matters outstanding.

49. Upon receiving the Unfair Dismissal Application of Mr Fitzgerald, Woolworths
organised for Andrew Hooper (Mr Hooper) - Safety Specialist from the Risk and
Safety Team in Head Office to attend the Store to conduct WHS assessment and
audit. I understand that the Store passed Mr Hooper's assessment and audit.

Other matters

50. Woolworths is an organisation of approximately 200,000 employees nationally and
can only act upon information it receives. In the absence of an employee clearly
raising an issue and if it is not picked up by the various systems in place, Woolworths
is somewhat limited in what it can do. However, Woolworths strives to take all
reasonably practicable steps to resolve any apparent issues.

Inability and undesirability of reinstatement

51. Based on the Information contained in Mr Fitzgerald's Unfair Dismissal Application, I
would not consider it appropriate or possible for Mr Fitzgerald to return to work for
Woolworths. This is because:

a. Mr Fitzgerald seems to lack any of trust and confidence in Woolworths;

b. Mr Fitzgerald appears to have taken documents from Woolworths which he
was not permitted to take or retain;

c. it is concerning that Mr Fitzgerald did not proactively work with Woolworths in
the event he had issues or complaints;

d. Mr Fitzgerald appears to have misunderstood or misrepresented events and
is unwilling to accept or appreciate other perspectives on these matters; and

e. Mr Fitzgerald's stated views around matters (such as workers on visas) seem
inconsistent with Woolworths' values and expectations as an equal
opportunity employer.

Date:

Signature:

C/C7),J • 7 

Luckshini Sivaskanda
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LS-1

Position Title Store Manager

Functional Group Supermarket Operations

Reports to Group Manager

Direct reports 10-20

Why does my role exist?

Lead, coach and support a team to deliver flawless execution of business objectives to exceed

our customers expectations

Where does my role fit?

•

Operations
Manager

Group Manager

ASM

Store Team

What am I accountable for? How will I be measured?

Role Model our Values

• We love our customers - Keep the customer central to all
thinking, planning, prioritising & decision making. Drive a culture
that enhances the customer experience; ensuring the team live a
customer focused culture everyday.

• We are deeply competitive - Know your competition and seek
feedback from your customers to develop strategies to ensure
our offer to our customer is better than our competitors.

• Every cent counts - Establish a profit protection culture focussed
on controlling costs and maximising profit.

• We move first, we move fast, we are bold - Identify opportunities
to grow our Business, then execute with speed and courage.

• We always do the right thing - Lead by example by doing the
right thing by our team, our customers and the communities we
serve.

• We never stop learning - Continually look for opportunities to
develop yourself and your team. 

• VOC

• Branch Controllable
Profit

• Items per labour hour
• Scorecard

• Engagement Survey

results
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Plan for the future of the business
• Implement the Zone & Group Business Plan within the Store to

ensure delivery of the Supermarket strategy.
• Engage with the local community to strengthen positive

relationships and build the Woolworths brand.
• Identify & develop talent in store to build a talent pipeline for the

group & zone

Lead and develop our people
• Build a high performance culture.
• Develop and build capability for store management team.
• Develop strategies to drive staff engagement within the Store.
• Ensure succession planning is in place within the store.
• Coach people to take responsibility for their own development.
• Coach team on how to deal with customer complaints.
• Ensure team are engaged and committed to the business and

feel pride and job ownership.
• Ensure team maintain a good work/life balance.

Set and deliver high standards
• Set and deliver high operational standards across

merchandising, on-shelf availability, food quality, safety and
customer service.

• Establish a Safety culture by ensuring safety is a priority in
everything we do.

• Ensure we fulfill our Corporate Social Responsibility
commitments by delivering to Store waste recycling and energy
consumption targets.

• Deliver excellence in OSA processes.
• Coach team to drive sales & reduce CODB - Every cent counts.
• Ensure change initiatives are implemented efficiently and

embedded with realisation of benefit.
• Coach team on how to improve Labour Standards performance

and develop strategies for effective rostering and wage control.
• Ensure all escalated Food Safety issues are managed in a timely

manner and in accordance with legislation.
• Partner with RTW Coordinators to ensure our people are cared

for appropriately.
• Identify trends in high absenteeism and support Team Managers

to address in their departments.
• Drive focus on shrink reduction and asset protection.
• Deliver State Own Brand initiatives in support of the Own Brand

Strategy to grow sales.
• Create an environment where local customer needs can be met

and support local sourcing.
• Foster an environment of product knowledge and customer

service

Be courageous and drive innovation
• Identify customer trends and build strategies for customer centric

outcomes.
• Develop a continuous improvement culture and drive innovation. 
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• Influence internal business partners (Commercial, Marketing,
Supply Chain) to deliver outcomes that drive sales

• Feedback ideas and concerns to Group Manager to improve our
offer to customers

Inspire a passion for winning
• Ensure we are competitive and become the retailer of choice for

our customers.
• Utilise knowledge of the local market and highlight Local

opportunities to Group Manager to create competitive advantage.
• Be a passionate supporter and drive a culture of fundraising

including supporting local events and launches.
• reward and recognise the team for high performance and ensure

outstanding achievements are recognised and celebrated.
• Collaborate with others to deliver mutually beneficial outcomes.
• Ensure great ideas are shared. 

How will I deliver it?

• Spend time with the store leadership team to motivate, coach and guide them to better lead and
develop their team to deliver results and drive best practice in store.

• Establish clear measurable goals that align the store's effort with the business prioritives/objectives.
• Spend time in the market engaging with customers and developing an understanding of our

competitors.
• Collaboratively work with the team to ensure they have the skills, knowledge and ability to be

accountable for their areas of responsibility.
• , Build a culture that reinforces compliance with appropriate laws, regulations and guidelines.
• Engage with the community to build the Woolworths brand.

Who do I need to work with?

Internal:
Operations Managers, Group Managers, Store Managers, State Human Resources team, State Support

team, National Operations Support, Risk & Safety, HR Business Centres, Business Review, EMS, Wow

Care, Commercial, Marketing, Supply Chain, Replenishment

External:
Customers, Local Community, Suppliers

What Knowledge & experience do I need?

Essential:

• Retail management
• Experience working to a budget to achieve business targets including CODB

• Previous experience leading and developing a diverse team

• Effective written and verbal communication skills
• Experience managing the performance, development and engagement of team members

• Computer literate

Desirable:
• Experience with visual merchandising and stock control
• Experience working in a highly regulated environment
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What are the key, competencies for the role?

• Ability to coach, motivate and inspire a medium to large team to stretch their capabilities and

unleash their potential.
• Strong negotiation & influencing skills that persuade stakeholders to take mutually beneficial action.

• Remains composed under pressure to deliver results whilst maintaining leadership profile.

• Articulately communicate information and ideas to the team, communicating in a focused way that is

clearly understood and achieves outcomes.

• Understands change principles and how to connect the team to the vision and deliver on the

change.
• Financial acumen and ability to analyse information, identify trends and prioritise issues, then make

effective decisions and deploy resources as needed.

• Innovative and not content with status quo, always looking for new ways to delight the customer.

• Understand the balanced scorecard segments and metrics to analyse the store and deliver results.

What are the values and leadership behaviours I need to display?

Our Values:

• We love our customers - We understand what our customers want, spend time directly with them
and we know the customer benefit in every action we take.

• We are deeply competitive - We treat every day as a new opportunity to win together.
• Every cent counts - We take personal responsibility for costs, for sales, our stores, our reputation

and our colleagues. '
• We move first, we move fast, we are bold - We seize the Initiative and take the lead for the longer

term benefit of Woolworths.
• We always do the right thing - For each other, our suppliers, our communities and our customers.
• We never stop learning - We take personal responsibility to improve and develop ourselves and

each other.

Our Leadership Profile:
• Role model our values - I consistently role model the Woolworths values, communicate their

relevance and importance and visibly integrate them into everyday activities
• Plan for the future of the Business - I establish and commit to a long term business direction

based on analysis of how retail and the customer needs are changing, utilising integrated thinking to
create new growth opportunities.

• Lead and develop our people - I accept responsibility for ensuring that the very best retail talent is
in place, developed and engaged. I provide feedback, coaching and development to maximise the
contribution and potential of my team.

• Set and deliver high standards - I set high performance goals and ensure ongoing measures and
accountability at all levels.

• Be courageous and drive innovation - I challenge the status quo and existing assumptions about
Woolworths in order to promote innovative thinking and new solutions. I proactively confront
challenges, am open to new opportunities and take bold action in the face of opposition.

• Inspire a passion for winning - I collaborate with others to create a passion to win. I inspire others
to commit their full energy, overcome obstacles and achieve success for themselves, Woolworths and
our Customers.
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Assistant Store Manager Job Description

Assistant Store Manager

LS-2

Reports To: Store Manager

Indirect Reports: Duty Manager, Team Managers and Store Services
Officer; and all employees in the store

What we do:
Customer Accountabilities
Be a visible presence on the shop floor, accessible to customers and staff

• Drive and role model a passion for customers and their needs
• Ensure that customer service is maintained with a focus on queue

length, waiting time and staff rostered to customer needs across all
trading hours

• Manage difficult customer situations
• Recognise and acknowledges good customer service
• Seek customer feedback to improve business performance
• Ensure store is a safe and healthy environment for our customers
• Ensure strong relationships maintained with.the local community and

relevant government bodies
Measures: Mystery shopping results; Customer Complaints and
Compliments, Public Liability Claims

Operating Standards Accountabilities
Standards will be maintained across all trading hours,

• Ensure that fresh product will always be fresh
• Deliver stores that are clean, inside and out
• Ensure stock is available for customers to purchase and stock

management routines are completed
• Customers will come first, queues will be monitored, wait time

minimised and queries responded to fast
• Deliver a well merchandised store that inspires the customer
• Ensure business instructions are implemented in line with required

time lines
• Feedback ideas and concerns to the Store Manager to improve our

offer to customers
• Unnecessary cost and waste will be identified, discussed with the

Store Manager, removed at the store level were possible or escalated
where necessary
Measure: Business Review Results, Standards of Presentation,
Promotional Out of Stocks, Fresh Quality, On shelf Out of Stocks,
Shrinkage to target or better
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Team Accountabilities
Coach and develop direct reports to ensure that they are capable of
accepting accountability for their area of responsibility

• Instruct team about new products and operational knowledge
• Foster an environment of product knowledge and customer service
• Demonstrate and role model the leadership behaviours
• Escalate to the Store Manager for reward and recognition team

members who demonstrate the leadership qualities
• Assess individual employee performance against business objectives

and provide timely and suitable feedback
• Assist the Store Manager to identify and develop team to become

future leaders
• Demonstrate and role model a passion for a safe working behaviours

and attitude
• Ensure the store is a safe and healthy working environment for all

team and visitors
• Enable the successful return to work of any injured team members

Measure: Succession plans, New Injury Claims, Labour Turnover

Business Performance Accountabilities
Drive top line growth to ensure store achieves set targets and budgets (Sell,
Sell, Sell)

• Support the Store Manager to achieve sales budgets or better
• Ensure store shrinkage targets are met or exceeded in all

departments to drive profitability
• Maximise Profit and EBIT to meet and exceed budgeted targets
• Support the Store Manager to review costs and efficiencies to ensure

CODB budgets are met and bettered
• Support the Store Manager to ensure planned wages are reviewed to

ensure they meet customer needs and budget
Measure: WLP, Financial results to budget, Scorecard, Department
Penetration results

Who we are:
• We are Merchants committed to SELL, SELL, SELL
• We will have a centre of store that offers unbeatable value
• We will have a fresh perimeter without peer
• We will have a store that seems tailor-made for its neighbourhood
• We will work safely and ensure our team do the same
• We will do whatever it takes to say YES to the customer
• We will have Unbeatable Fresh, Service and Price
• We will live the leadership qualities

June 2011 2
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How we work:
Customer Centric
Places the customer at the centre of decision making

❑ Promotes the customer as key to the strategy
❑ Recognises and responds to patterns of customer behaviour
❑ Initiates customer contact to improve service and gain knowledge of customer demographics
❑ Shares customer insights to Improve knowledge and service levels within their team
❑ Looks at continuous improvement activities for customer benefit

Disciplined
Focuses efforts effectively to maximise results
❑ Seeks to exceed financial goals & implements Initiatives that will Improve results
❑ Develops timelines and milestones and manages competing priorities
❑ Includes others in decisions and ensure buy-in and understanding
❑ Delegates responsibilities and follows up on delegated tasks
❑ Takes calculated risks

Visionary
Sees and moves towards future end states without present-day evidence

❑ Creates an environment where people can challenge existing practices
❑ Considers the merits of other's ideas and takes appropriate steps to action
❑ Embraces change as an opportunity to enhance business outcomes

Collaborative
Works with others to ensure success

❑ Communicates team-performance standards dearly
❑ Holds regular discussions with direct reports to discuss progress against deliverables
❑ Acknowledges good performance and confronts poor performance immediately
Provides constructive feedback

Empowering
Provides opportunities and support for others to grow and succeed
❑ Adjusts communication style and content to suit audience & situation
❑ Asks questions to understand or demonstrate effective listening
❑ Identifies and addresses development needs in others and self
❑ Demonstrates trust In team to deliver
❑ Builds a cohesive team with clear goals and accountabilities

Safety Leadership
Always does the right thing when it comes to being safe and looking after the safety of others
❑ Identifies ways to improve processes to make the business safer
❑ Rewards safe practices and disciplines individuals demonstrating unsafe practices
❑ Acts as a role model for safe and compliant behaviour
❑ Promotes, drives and support key safety initiatives
❑ Monitors safety results and recommends Improvements

Quantum
Strives to make our business simpler, smarter, faster and leaner to remain a quantum step ahead of our competitors
❑ Consistently reviews how we do things
❑ Finds opportunities to drive down costs
❑ Drives efficiencies and productivity
❑ Promotes, supports and drives smarter ways of working

June 2011 3
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Assistant Store Manager Job Description

We Work Safely:
The following responsibilities are applicable to all employees of
Woolworths

• Take reasonable care of yourself and others in the workplace.
• Work in a way that does not compromise your own Safety and

Health and that of others.
• Comply with Woolworths Safety and Health Management System

policies, procedures, standard operating procedures, programs and
OH&S legislation, as appropriate.

• Do not bypass or misuse systems or equipment provided for Safety
and Health purposes.

• Report unsafe conditions or acts which come to your attention and
address where possible.

• Notify your supervisor of actual or potential Safety and Health risks in
your work area that may cause a deviation and breach of corporate
procedures and/or related regulatory requirements.

• Notify your supervisor as soon as possible of incidents or injury. Seek
medical attention, participate and cooperate with the development
and implementation of an injury management plan making all efforts
to return to work as soon as possible in line with medical advice.

• Maintain and use equipment and chemicals properly. Only use if
trained and authorised.

• Follow Safety and Health rules and signage and participate in Safety
and Health training.

• Cooperate with management and other people as necessary to
enable compliance with any requirement under OH&S legislation.

• Cooperate with elected Safety and Health representatives.

Additional responsibilities and authority as outlined in the Safety and Health
Management
System procedure "SHE-Proc-004.1- Safety and Health Responsibilities".

June 2011 4
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Our Code of Conduct is produced on

behalf of the Chief Executive Officer.

Published on 1 September 2003 and

subsequently updated In November

2003, July 2004, November 2007.

April 2008. June 2010, July 2014 and

January 2016.

If you have any questions or concerns

about any of the detail in this

booklet, please discuss with your

line manager or contact your Human

Resources representative.

The terms of this policy are not

Intended to be contractual in

nature and do not form part of any

employee's contract of employment.

2

It is our employees, doing the

right thing every day, by our

customers, our communities,

our suppliers and each other

that make's Woolworths Limited

a great Company. We exist to

serve our customers in a way

that is consistent with our

Values, particularly by

"Doing the Right Thing"

The Woolworths Limited Code

of Conduct has been developed

to help all of us enhance the

Company's reputation by

explaining how our legal, moral

and ethical standards can be

achieved every day through our

behaviours and our choices.

Our Code of Conduct is for

all employees, directors,

contractors and consultants

of the Woolworths Group.

It is everyone's responsibility

to individually uphold the Code

of Conduct and to encourage

each other to do the same.
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At Woolworths we aim
to be Australia and
New Zealand's most

trusted brand. This is a
goal central to ensuring our

business can evolve and grow
through this rapidly transforming era in retail.

To help us achieve this goal we need people
who are passionate about retail, customers
and doing the right thing. We are building a
world class retail team to help us maximise
the opportunities on offer. Our behaviours

_ and actions at Woolworths are guided by
our Values. We must concentrate not only
on achieving results but also on how we
get things done. This handbook explains
your responsibilities as a representative of
Woolworths and the common rules we have
about the way we behave at work.

Woolworths is committed to:

■ acting in the best interests of our customers,
shareholders and fellow colleagues;

• meeting the highest standards of behaviour
and appearance;

• complying with the law and with
company policies;

• protecting company assets, information
and reputation;

■ being respectful, friendly and safe;

• conducting business fairly, truthfully
and honestly.

To help us
cfcheve these
objectives, there
are three things
I ask of you:
1 READ IT
Please read our Code of Conduct and make sure
you understand it If there is anything you are
unclear about, it is your responsibility to ask.

2 AGREE TO IT
By reading and signing the declaration, you
acknowledge that you clearly understand and
agree to abide by the rules and responsibilities
set out in our Code of Conduct

3 FOLLOW IT
It is your responsibility to always work within
the rules, as described by our Code of Conduct

If you have any questions about any aspect
of our Code of Conduct, please don't hesitate
to talk to your Manager or Human Resources
representative.

Woolworths is a great place to work and .
an even better place for our customers.
Let's keep it that way by always 'Doing the
Right Thing". Thank you for being a part of the
Woolworths team.

ABOUT OUR
CODE OF CONDUCT
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There are a
significant number

of compliance
requirements that apply to

our day to day activities at work.
the products we sell and the services
we provide. Meeting those compliance
requirements is part of how we
do business.

Compliance requirements are many and
varied - but include such areas as Food
Safety, Fair Trading, Privacy, Workplace
Health and Safety Tobacco, Responsible
Service of Alcohol and many more.

We have adopted 'Between the Flags'
as our vision for compliance.

In Surf Lifesaving, flags are staked in
the sand at the beach to symbolise the
boundaries within which it is 'safe' to
swim. People know where the boundaries
are, but they also know that there are
people there who will support them if
they get into trouble. Just like down at the
beach, you can always put your hand up
for help when you are 'Between the Flags'.

If you lead a team we expect you
to lead by example, demonstrating a
strong commitment to compliance.

Need more information?
See the Compliance Policy.

a

To must
eriasUre you:
carry out your duties in
good faith, always following
relevant policies and
procedures;

El complete the training
applicable to your role and
raise anything you don't
understand with your
line manager;

do not engage in behaviour,
or ignore behaviour by
others, which breaches
compliance requirements;

In promptly raise issues
or suspected
breaches with
your manager
and support
their
resolution.
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At Woolworths,
Doing the Right
Thing, means we are

all responsible to foster
a working environment

where everyone is treated with
dignity, courtesy and respect. This includes
not engaging in conduct or behaviour
which is bullying, harassment or unlawful
discrimination in the workplace.

Team members should be aware that conduct
that is found to be bullying, harassment

or discrimination could be a breach of the
relevant legislation and therefore illegal.

Some examples of harassing
behaviours include;

■ displaying offensive material (including
electronic format)

■ unwelcome physical contact such as
shoulder massaging and invading an
individual's personal space

■ offensive or demeaning statements, jokes,
comments or innuendo

■ unwelcome remarks or insinuations about
a person's appearance, sexual activities or
private life

Some examples of bullying
behaviours include;

■ abusive, insulting or offensive language or
comments

■ spreading misinformation or malicious
rumours

■ behaviour that belittles and/or humiliates

■ unreasonable exclusion from workplace

activities

10

Bullying does not include

reasonable management action taken
in a reasonable way, such as;

■ informing a team member about
unsatisfactory work performance including
undertaking performance management

■ setting reasonable performance goals,
standards and deadlines

▪ reasonable directions by management
Unlawful discrimination is the less
favourable treatment of a person or group
of people based on particular attributes.
Some examples include:
■ sex, intersex status, marital or relationship
status, pregnancy, breastfeeding, parental
status or carers' or family responsibilities
■ sexual preference, sexual orientation,
gender identity, lawful sexual activity or
transexuality
■ race, colour, descent, nationality, national
origin, ethnicity or religion
■ disability or impairment, and/or age
Examples may include, but are
not limited to:
■ exclusion from work-related or social
activities
■ limiting access to recruitment and selection
for opportunities, promotion, transfer, training
and other employment benefits
■ harassment or bullying or vilification
Always be aware of your behaviour
as harassment bullying and discrimination
can be carried out in a number of ways
including verbally, in writing, through email,
text messaging, instant messaging, being
published on the internet, videos or other
social media channels.
Failure to comply with these obligations
may result in disciplinary action, including
termination of employment.

Need more information?
See the Appropriate Workplace
Behaviour Policy

Employees
are expected:
■ to raise the matter with your

Line Manager if you believe
you are experiencing unlawful
discrimination, harassment
or bullying. If you are unable
to do so, you can also speak
to your Human Resources
Representative.

■ not to victimise or otherwise
disadvantage anyone as a
result of making a complaint.

■ to act honestly when
raising a complaint and if
you become involved in an
investigation, you are required
to keep anything discussed

- confidential.

137 of 378



0 en ep Pent
„ s „ 6

65tto t i i o
LI

' • e 4's •
,p a

o 76. Stant w iddTh

Lof e

12

You can
demer,stra.e:e
lovIng our
=stamens"
by e rg:
you understand what
our customers want;

n you spend time directly
with them;

El you know the customer
benefit of every action
we take;

El you are friendly,
responsive and
respectful at
all times.

At Woolworths
Limited, we are
committed to
delivering the best
possible shopping
experience for our customers.

Every decision and action we make
every day has an impact. Whether we
are serving a customer in our stores,
or making a decision about what
product to buy, our customers must
always be our first consideration_

"We love our customers" is one of
the Woolworths Values and shows our
commitment to ensuring that every
shopping experience is a positive one.

Part of our approach for success is to
make a lasting, positive impression
on our customers every time we have
an opportunity to interact with them.
The way we behave and serve our
customers show how we feel about
them and our Company.

13
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My personal
commitment
to safety:
• I will look out for my safety

and the safety of others;

• I will immediately stop
any job or task that I believe
is unsafe;

• I will always address any
hazards when I become
aware of them;

• I will adhere to the
Company's safety rules;

is I will not use equipment
that I am not trained or
authorised to use;

• I will always wear Personal
Protective Equipment (PPEJ
required for the task;

• I will report all incidents and
injuries immediately.

DESTINATION

Woolworths Limited invites you on a
journey — and the Destination is ZERO.
This means ZERO harm to people, the
environment and the community.

.To achieve this vision, Woolworths

Limited encourages you to:

si make safety personal and ask
"what can I do to help"?;

• know no task is so urgent and no
service is so important that we cannot
take time to do it safely;

■ be responsible for your own safety
and health and that of co-workers,
contractors, visitors and customers;

■ be mindful of the environmental
impact of our activities and choices;

■ recognise and promote excellence
in safety, health and environmental
performance.

The journey to achieve
and sustain world-class
safety performance has no
end point

At Woolworths, our commitment is ongoing
and we aim to prevent all incidents.
The safety, health and welfare of employees,
contractors, customers, suppliers and
members of the wider community is of
prime importance to the Woolworths Limited
business. We strive to create a culture where
all employees believe it is essential to work
safely for themselves and each other.

We believe that:

■ every injury can be prevented;

• every incident is an opportunity to prevent
a reoccurrence;

• every injury is a result of a behaviour;

ix Destination ZERO is achievable.

It is everyone's responsibility to ensure that
you comply with Safety and Health policies
and processes at all times to protect your
health and that of others, including our
customers, from potential hazards.

If you see an unsafe act, you are responsible
for identifying and reporting the hazard to
minimise any potential risk. If you are in
doubt about safety issues you should speak to
your line manager for assistance or follow the
Safety and Health Issue Resolution process.

Need more information?
See the Safety and Health Policy.

15
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WOW PEOPLE
DISCOUNT CARD
WOW People Discount

Card obligations.

I The WOW People
Discount Card is for
personal/household use
only and nct for goods
for resale.

■ The card is only for use
by the person whose name

■ Cardholders may
be asked to present
identification upon request
at the Point of Sale.

• WOW People
Discount Cards will be
confiscated at the Point
of Sale if presented by an
unauthorised person.

■ Employees leaving
the Company must return
their card as well as any
subsidiary holder's card to
their line manager on their
last day of work.

Failure to comply with
these obligations may
result in disciplinary action,
including termination of
employment.

Need more information?
See the WOW People
Discount Card Policy.

All employees of Woolworths
Limited are expected to declare
any interest they might have

that could adversely affect
the Company. In some cases our

individual interests may put us in
direct conflict with those of the Company and this

4, could cause unnecessary embarrassment for us or for
the COmpanY's reputation in the marketplace.

Woolworths Limited expects that any direct
working relationship between family [included but
not limited to, parent, siblings, spouses or partners]
be declared. It is important to ensure that no one puts
themselves into a position where a potential conflict
of interest or opportunity for collusion may arise
and if you find yourself in this situation ensure you
declare it immediately to your Line Manager or
HR representative.

Over time personal situations may change and
employees who believe they are in a situation that
magi be a potential conflict with Woolworths Limited
are required to advise their line manager and
complete a new Conflict of Interest Form.

If you are concerned about your own situation it
is recommended you talk to your line

manager so the issue can be clarified
and resolved. Failure to disclose or
resolve a conflict of interest is a
serious issue.

You should
disclose
any dealings
that may
mean you:
do business with or are
employed by a Company
that is a competitor of
Woolworths Limited;

m do business with
companies in which
Woolworths Limited or
its employees' families
have major interests;

a do business with a
supplier because they
have given us a gift
or benefit;

■ seek to run for, or, hold
a public office that may
impact the Company;

• work for a competitor
while being employed
by Woolworths Limited
or its subsidiaries;

e have an immediate
family member employed
by a direct competitor in
a senior role.

17
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At Woolworths Limited we retail
a wide range of products and
services through our operations in
Australia, New Zealand, China,

Hong Kong and Bangladesh.

We are committed to acting fairly and
honestly in all dealings with suppliers, customers and
the community. You are expected to uphold and support
this commitment

It is your responsibility to commit to complying
with the laws governing competition by:

■ ensuring we trade independently of our competitors,
by not discussing, agreeing or reaching understandings
with our competitors about our activities;

■ ensuring we price our products and services to provide
a compelling offer to our customers in the spirit of sound
competitive behaviour.

It is your responsibility to treat our customers
fairly and with respect by:

■ valuing their feedback;

IN ensuring our marketing and promotional information
as well as our product packaging and labelling is clear,
truthful and always carefully checked;

ne addressing our customers' concerns regarding products
that are faulty, unfit or mislabelled

It is your responsibility to treat product safety as
paramount by:

it ensuring the products we supply are safe and meet
regulatory requirements, including safety warnings
and labelling;

■ taking accountability for your part in the delivery and
quality of products;

■ treating product recalls as a priority by being thorough
in preventing their sale and informing our customers of
the recall.

We regard any failure by our employees to comply
with our Policies regarding how we do business as
extremely serious.

Need more infer-ma:bon?
See the Compliance Policy, Fair Trading Principles, Fraud
and Anti Bribery Policy, Environmental Claims Policy and
the Quality Assurance Methodology and Principles.

18

BIJYING
RESPONSKY
When we buy for our
Company it must be done
fairly and responsibly.

Our suppliers and trade
partners are key to our
ongoing success and we must
treat them with respect.

Employees that are involved
in buying goods, including
non inventory items and
services for Vl.Toolworths
Limited, need to do business
fairly and ethically with
suppliers by:

• obtaining the best value
for money from all trade
arrangements but never
at the expense of acting
ethically;

• never accepting or
demanding any form of
inducement or bribe in return
for business;

is never placing undue
pressure upon our suppliers;

• never trying to influence
competitor pricing or deals
offered by suppliers to our
competitors;

■ never being influenced
by our suppliers to fix our
retail prices;

a regularly reviewing our
trade partners' contractual
arrangements;

■ ensuring that our buying
and procurement processes
are transparent and in
line with our Fair Trading
Principles.

It is up
to you:

■ to commit to complying
with the laws governing
competition;

■ to treat our customers
fairly and with respect;

• to treat product safety
as paramount.
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You Inure
arazure
0 if you receive a gift or

invitation you should declare
it immediately to your line
manager;

in you inform any current or
potential suppliers with
whom you work, that it is
a condition of our business
relationship that we only
accept and give modest
and discreet gifts when
appropriate.

Failure to do so is a
serious matter

En-aiire the Intention of the gift

Ilfgr.e.epincr with 'me Company.
policy u..1 alto and Gra: ties:

a if it is under a100/NW-i° n
value, advise your Inc manager
and :eoo-ti it in ycus departments

Gift Register,

■ If it Fxceeds4$19.0[1q,...$,ICd0
in value, yourune 'nor
appli o

Woolworths Limited is
committed to ensuring all
business relationships with
suppliers are legal and based
on professional integrity.

As a matter of Company principle we do not
receive gifts and gratuities. We understand,
however, that small tokens of goodwill may be
exchanged between us and our suppliers on
special occasions, such as Christmas, and that
from time to time you may be offered an invitation
to a social, sporting or cultural event because of
the job that you do. Gifts such as these can be
accepted provided they do not exceed A$100/
NZ$100 in value or result in personal gain for the
recipient, or favourable treatment for the giver
if they are someone from whom we buy, sell or
receive goods and services.

Suppliers should also be informed that we do
not believe in supplier paid lunches during
working hours.

Accepting some types of gifts and gratuities like
bribes, inducements, special personal discounts
or merchandise, however small, could embarrass
an employee, the supplier, and compromise
Woolworths Limited. In some cases these gifts
could be interpreted as fraud and be illegal.

The Company has an obligation to fully cooperate
with any investigation by law enforcement or
regulatory authorities in cases where employees
knowingly accept a gift that has been interpreted
as a bribe. If you are unclear about what is
acceptable behaviour in relation to gifts and
gratuities you should talk to your line manager.

Need more information?
See the Gifts, Gratuities and. Entertainment Policy.

21
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As a large
and highly

visible Company
in Australia and

New Zealand, Woolworths
Limited is often closely watched
by media, politicians, industry
associations, community groups
and regulators.

The way in which we conduct
ourselves at work and the decisions
we make can have a direct impact
on the Company's reputation.
Our aim is to always ensure that our
impact is a positive one, rather than
a negative one. It is therefore your
responsibility to behave in a manner
that represents Woolworths Limited
as a good corporate citizen.

After all, a good reputation is very
hard to earn but very easy to damage.

We strive to have a positive
relationship with all our stakeholders
and to help them to better understand
retailing and how our businesses
operate. To ensure we communicate
most effectively to our stakeholders,
it is important that stakeholder
enquiries are dealt with quickly
and appropriately.

Failure to follow these guidelines
may result in disciplinary action,
including termination of employment.

Need more information?
See the Social Media Guidelines

To ensure that you do
not inadvertently risk the
Company's reputation,
it is important that you
do not:

• make statements or provide
information to media;

t provide information to politicians
or government officials;

IN post inappropriate, false or
malicious comments or materials
online regarding the Company,
your workplace and/or your
colleagues;

■ reference the Company negatively
in any online social medium or
public forum.

POLITICA'
ACTMITIES
Woolworths Limited respects
the rights of its employees
to participate in the political
process but is mindful of any
potential conflicts of interest,
it is important for us all to
know that the Company is not
allowed to offer or give gifts,
loans, rewards or favours to
any government official or
government employee with a
view to favourable treatment
in return. You are expected to
respect the Company's stance
on this issue particularly in
cases where you work with
local or overseas government
representatives.

If you have any concerns or
questions you should contact
the Director — Corporate and
Public Affairs.

22 23
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INFORMATION
SYSTEMS ACCESS
Anyone who requires access to
Woolworths Limited Information
Systems is required to sign a
declaration accepting the terms
and conditions of the Acceptable
Use of Information Systems Policy.

Anyone with access to the
Woolworths Limited Information
Systems should be aware that:

■ users are provided with

unique accounts (IDs) and
passwords which must not be

shared with others;

■ legally any information stored,

received, communicated or sent on

information systems is owned by
the Company;

■ material stored, received,
communicated or sent on the
Company's system including email,
internet and intranet may be
monitored.

Simple rules for internet
and email:

■ if in doubt, don't!;

■ do not download
inappropriate material;

■ do not send, forward
or save inappropriate
information;

■ be aware our system is
monitored;

■ the system and information
is owned by Woolworths
Limited.

Failure to comply may result in

disciplinary action, including

termination of employment.

treed more information?

See the Acceptable Use of

Information Systems Policy.

To ensure
we remain
competitive in
the marketplace
you must not:

■ share any company
information to which
you have access, with
any person who is
not authorised to
see that information.
This applies both
during your
employment and
after you leave
Woolworths Limited.

Woolworths Limited aims to ensure you have the necessary
information to perform your job. This means that during the
normal run of business you may be trusted with
documents and information that belongs to:

■ the Company;

■ our employees;

■ our customers;

■ our suppliers; or

■ our shareholders.

Personal information

Under privacy laws, Woolworths limited has
a number of obligations concerning personal
information it collects from individuals, such as our customers.
These laws cover disclosures Woolworths Limited must make to
our customers when it collects their personal information, how
it may use that information (including restrictions on sharing it
with others), what Woolworths Limited must do to protect the
information and when it must delete or de-identify it.

Suppliers

Usually when Woolworths Limited receives information from
another party such as a supplier, it has agreed to keep that
information confidential. This means you must:

■ only use the information for the reason it was given to
Woolworths Limited;

■ only share it with other employees on a need-to-know
basis;

■ not share it with someone else without the owner's
permission.

Customers

Woolworths also places great importance on protecting our
customers' credit card information.

Company information

Company information is equally sensitive as it often includes
detail about operations, Company strategy and finances.
Depending on your job, you may come across this during
training, a conversation, in documents cr on your computer.

Employees who, as part of their job, have access to sensitive
or confidential Company information on computer must be
familiar with their obligations as set out in the Woolworths
Limited Acceptable Use of Information Systems Policy.

Sharing Company information without permission
is a very serious issue and may result in termination of
employment This extends to sharing confidential
information regarding our employees. If you are unclear

about what this means for you, you should speak to your

line manager.

25
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During your employment,
you may bo given
the opportunity to
share in the Company's

growth through various
Woolworths Limited Employee

Plans, as well as buying Company
Securities in your own right. Being a Company
shareholder brings a responsibility to comply
with the laws governing companies and
employees who own Securities, including
insider trading laws and the Company's
Securities Trading Policy as amended from
time to time. In practical terms, importantly,
you need to be aware that, at certain times
of the year, you must not trade securities.
These times are call "Blackout Periods

The insider trading laws do not allow anyone
with 'inside information' to:

is trade in (i.e. apply for, buy or sell or agree
to apply for, buy or sell) the Company's
Securities or influence another person to trade
in the Company's Securities; or

■ communicate the 'inside information' to
another person who may trade in Woolworths
Limited Securities.

You are not allowed to use "inside
information* to trade in Securities in other
companies if the information you know may
generally effect the price or value of those
Securities.

These prohibitions apply to a person's conduct
anywhere in the world, not just in Australia.
Other countries also have similar laws.
These prohibitions also apply to anything
you do on your own behalf or on behalf of
another person. These prohibitions cannot be
avoided by another person doing things on
your behalf.

If you are uncertain about what owning the
Company's Securities means for you, seek
independent advice or contact the
Chief Legal Officer or Company Secretary.

Need more information?
The Securities Trading Policy is available on
the company's website.

26

WHAT IS
INS! o E
tNFORMATION? 
Inside information is any information
known by an employee that is not
generally available and that, if it were
generally available, a reasonable person
would expect it to have a material effect
on the price or value of Woolworths
Limited Securities or the securities of
any other company. In simple terms, this
means information which might influence
someone to decide whether or not to buy
or sell Securities.

A reasonable person would
expect information to have a 'material
effect' on the price or value of Securities
if the information would, or would
be likely to, influence someone when
deciding whether or not to bay or sc-.11
those Securities.

Examples of information that might be
inside information include information
relating to:

la financial performance;

• a material acquisition or disposal of
assets, a takeover or merger;

• an actual or proposed takeover or
merger;

■ an actual or proposed, new share
issue or change to capital structure;

■ the entry into or termination of a
material contract;

■ a material claim or other unexpected
liability; or

■ a significant change in senior
management.

'You are
not allowed:
• to use "inside

information" to trade
in Securities if the
information you know
may generally effect
the price or value of
those Securities.

■ to trade during
Blackout Periods.
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R yaw'

responsibilti goo

protect and care for
Company assets, We all
need to ensure that our
actions in relation to
Company property are
honest at all times.

In your role you may be given
access to assets that belong to the
Company such as:

g cash;

e plant and equipment, including motor vehicles;

la stock and merchandise;

g Company information;

g computers and software, including passwords.

You should remember to always:

® seek permission from a senior manager to take
Company property from the workplace and ensure its
removal is documented;

® always use Company property and business tools
for their intended business use and not for personal
use unless authorised;

• ensure every sale is processed through the paint of
sale in the correct way;

ra never assume that damaged or expired stock is not
wanted or valuable to the Company;

g return all Company property, for employees leaving
the Company, including documents held in hard and
soft copy.

If you believe that theft or damage is taking place in
your workplace you should report it immediately to
your line manager or a loss prevention representative
in your area. Theft or wilfully damaging Company
property is a criminal offence.

Woolworths Limited sites use Closed Circuit Television
(CCTV) video surveillance equipment

This equipment is required to protect staff and
customers and to ensure their safety and security as
well as the security of the site. Surveillance is used
in an ethical manner and is not installed in bathroom
areas, change rooms or locker rooms located within
the workplace. The video cameras are clearly visible
and signs are displayed at sites notifying of the
surveillance. On rare occasions additional surveillance
may be introduced for the purpose of supporting
an investigation.

Where such actions are taken, we are committed
to carrying out these operations in accordance
with the relevant legislation.

29
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"DOINI6 THE RIMMT TTIVIVis demonstrated by aping with
integrity, honesty and trust at all tams it as invortant when you
see something that is not right, you Speak Up.

In the first instance, employees are expected to raise matters with their Line Manager.
Line Managers are expected to treat the concern with the utmost seriousness and address the
matters raised.

This escalation process is generally referred to as a Complaint Guideline or Grievance Procedure.
These are long-standing and accepted procedures for raising concerns in respect to the
Woolworths Code of Conduct

If you are unable to escalate a serious issue through the normal processes, or you have strong
reason to believe that a reported issue has not been investigated, you may access Speak Up.

Examples of concerns that should be raised to Speak Up are;

so Imminent risk to the health and safety of a person

n Suspected fraud

es Corruption

ist Illegal activity

Employees should understand, the Speak Up service is not designed for the

purpose of resolving interpersonal disagreements.

CONTACT SPEAK JP - 24/?
Telephone: Australia — 1800 334 319 New Zealand — 0800 393 76736
Website: www.speakup.deloittedigital.com User name: Woolworths Password: SpeakUpl0#
Email: speakup@deloittedigitalcom
Fax: +61 3 9691 8182
Post: Speak Up, Reply Paid 12628, A'Beckett Street, Melbourne VIC 8006

Speak Up is an independent service run by a third party that gives you an opportunity to report matters anonymously.

The Company is committed to investigating all raised matters where there Is sufficient information to warrant an investigation.

As an employee of
the Woolworths Limited

Group ('Woolworths Limited"),
I acknowledge that I have read and understood
my obligations to Woolworths Limited as
detailed in the Policies and Procedures outlined
in our Code of Conduct ("Code").

In the day-to-day performance of my job I will:

a always act with integrity to the highest
standard;

s comply with the Code;

a adopt any new or changed Policy and seek
clarification if I do not understand how it may
effect me;

a abide by "My personal commitment
to safety".

I declare and agree that:

s I am not in a Conflict of Interest situation
affecting Woolworths Limited as described in
our Code of Conduct;

a I will not knowingly become involved in
a Conflict of Interest unless I have the prior
written approval of the CEO or his designate;

if I become aware of a Conflict of Interest,
I will:

advise my HR Representative that my
circumstances have changed;

ii seek clarification as to the steps I must
take arising from the Conflict of Interest.

I understand that failure to comply with the
Code or to disclose a Conflict of Interest is a
serious matter and may result in disciplinary
action including termination
of employment

Employee name

Payroll No. or ID

Division/Region

Employee signature

Date

For office use only

Payroll code = WLCOCS

Please return your signed declaration to your;

• Cashier/Pay office - EBA/Award employees

▪ Remuneration Officer - Salaried employees

EMPLOYEES WHO NAVE ACCESS TO SUCCESS FIACT ORS
Please Note: For employees on the Success Factors Payroll System, you are required to accept the
Code and Conflict Declaration through Success Factors.

sO 31
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LS-4

Woolworths Limited

Appropriate Workplace Behaviour

Policy

This Policy applies to All Team Members within Woolworths Group and can be found in Code of Conduct.

Content Information

Content Id HRMS-0660

Lifecycle Element Code of Conduct

Process Area Employee Relations

Version 2.0

With effect date 01-Sep-2014

Published on - Not Available -

Approved by Director of HR

Last change

request
- Not Available -

Next review date 30-Sep-2016

This document can be found on the WoW People Portal. It is for internal use only and not for distribution.

It is uncontrolled when printed.

Outline

The Company is committed to achieving a workplace where everyone is treated with dignity, courtesy and respect.

Scope

This policy applies to all employees of Woolworths Limited (and its associated entities), including employees,
contractors, subcontractors, apprentices, trainees, work experience students and volunteers.

For the purposes of this policy the term 'Team Member' refers to all of the above groups.

Principles
Appropriate behaviour

• The Company expects its people to foster a working environment where everyone is treated with dignity,
courtesy and respect.

• This applies in the workplace, when performing company duties off site, when interacting with customers and
suppliers, on business trips, at company functions, or when using the internet or social media.

• Expected standards of behaviour are set out in the Code of Conduct, particularly the principle that we treat
each other with respect.

• The Company is committed to maintaining the standards set out in the Code of Conduct, including preventing
workplace bullying, harassment or unlawful discrimination.

https://wowpeople.woolworths.com.au/content/wowPeoplePortal/en/homePage/contents/contentPage/appropriate workplac.html 1/8
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• There are many forms of unacceptable or inappropriate behaviour, some being more subtle and which do not

necessarily have a "label" or a name.

• The Company supports the principles of equal opportunity in employment.

• Team members should be aware that conduct that is found to be bullying, harassment or discrimination could

be a breach of the relevant legislation and therefore illegal.

Expectation of Team Members

• Team members are expected to notify their Line Manager or HR representative if they witness or become

aware of behaviour which is inappropriate or could amount to bullying, harassment or unlawful discrimination.

• Team members should notify their Line Manager if they experience inappropriate behaviour, such as

harassment or intimidation, from a customer or member of the public.

• The Company expects team members not to victimise or otherwise disadvantage anyone as a result of

making a complaint of inappropriate behaviour or of bullying, harassment or discrimination; or being involved in

a complaint of inappropriate behaviour or of bullying, harassment or discrimination

• The Company expects people to act honestly in lodging a complaint of bullying, harassment or unlawful

discrimination, or when taking part in an investigation into an allegation of this nature. Disciplinary action may

be taken against a team member if a complaint is found to be motivated by malice or without merit.

• Line Managers have a responsibility to:

o Model correct and appropriate workplace behaviours

o Monitor the workplace to ensure that your teams demonstrate acceptable standards of conduct at all

times

ci Treat all complaints seriously and take action to resolve matters promptly.

Important: A breach. of this policy may lead to disciplinary action up to and including termination of employment.

Definitions
Harassment

Unlawful

harassment

Any form of conduct or behaviour towards a person that is unwelcome, unwanted or

uninvited and that a reasonable person would anticipate may humiliate, offend or

intimidate.

Sexual harassment Any unwanted, unwelcome or unreciprocated conduct or behaviour of a sexual nature
which a reasonable person would anticipate may offend, humiliate or Intimidate.

It does not generally include conduct occurring within a personal relationship or

mutual attraction and affection or friendship.

https://wowpeople.woolworths.com.au/contentiwowPeoplePortal/en/homePage/contents/contentPage/appropriate_workplac.html 2/8
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Examples may

include, but are not

limited to:

• verbal abuse or comments that degrade or stereotype people because of their

race, age, religion or other personal characteristic.

• jokes or offensive gestures based on race, etc

• mimicking someone's accent, or habits

• displaying offensive material (including electronic format)

• unwelcome physical contact such as shoulder massaging and invading an

individual's personal space

• requests for sexual favours

• offensive or demeaning statements, jokes, comments or innuendo

• unwanted sexual propositions

• offensive gestures or staring

• inappropriate gifts of a sexual or offensive nature

• unwelcome remarks or insinuations about a person's appearance, sexual

activities or private life

How it can occur: Harassment can be in many forms including verbally, in writing, through email, text

messaging, instant messaging, being published on the internet, videos or other social

media channels.

Workplace Bullying

Workplace

bullying

Repeated, unreasonable behaviour directed towards a Team member or group of Team

members, while at work, that creates a risk to health and safety.

Repeated

behaviour

Persistent unreasonable behaviour and can refer to a range of behaviours over time.

Unreasonable

behaviour

Behaviour that a reasonable person, having regard to the circumstances, would

consider as unreasonable, including behaviour that is victimising, humiliating,

intimidating or threatening.

https://wowpeople.woolworths.com.au/content/wowPeoplePortal/en/homePage/contents/contentPage/appropriate_workplac.html 3/8
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Examples may

include, but are
not limited to:

• abusive, insulting or offensive language or comments

• spreading misinformation or malicious rumours

• behaviour that belittles and/or humiliates

• unjustified criticism or deliberate public humiliation

• practical Jokes

• deliberately and unreasonably overloading with work or deliberately and

unreasonably withholding work or information which is vital for effective work

performance

• setting unreasonable timelines or constantly and unreasonably changing

deadlines

• setting tasks that are unreasonably below or beyond a person's skill level

• unreasonable exclusion from workplace activities

• changing work arrangements to deliberately and unreasonably cause

inconvenience

• unreasonably denying access to information, supervision, consultation, promotion,

training, development or other work opportunities

How it can occur: Bullying can be carried out in a number of ways including verbally, in writing, through

email, text messaging, instant messaging, being published on the internet, videos or

other social media channels.

Bullying does not

include:

Reasonable management action taken in a reasonable way.

Examples of reasonable management action can include:

• informing and managing a team member about unsatisfactory work performance

including undertaking performance management

• informing and dealing with inappropriate behaviour including taking disciplinary

action

• setting reasonable performance goals, standards and deadlines

• rostering and allocating work where requirements are reasonable

• transferring a team member for operational reasons

• allocation of work in accordance with terms and conditions of employment and

company practices

• deciding not to select an employee for promotion where a reasonable process is

followed

• implementing organisational changes or restructuring

• reasonable directions by management

• termination of employment

Discrimination

htips://wowpeople.woolworths.com.au/content/wowPeoplePortal/en/homePage/contents/contentPage/appropriate_workplac.html 4/8
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Unlawful discrimination Less favourable treatment of a person or group of people based on particular
attributes including:

• sex, intersex status, marital or relationship status, pregnancy,

breastfeeding, parental status or carers' or family responsibilities

• sexual preference, sexual orientation, gender identity, lawful sexual activity

or transexuality

• race, colour, descent, nationality, national origin, ethnicity or religion

• disability or impairment

• age

• other grounds depending on the location (including variations in New Zealand

legislation)

Examples may include,

but are not limited to:
• exclusion from work-related or social activities

• limiting access to recruitment and selection for opportunities, promotion,

transfer, training and other employment benefits including for example:

o overlooking an employee for a promotion because she is pregnant

o not offering a prospective employee employment because of their race

o not offering training to particular employees because of their age

• service to customers

• harassment or bullying or vilification

Guidelines for dealing with inappropriate behaviour, workplace bullying, harassment or
discrimination
Raising the concern

• Team members have the right to work in an environment that is free from inappropriate behaviour,

discrimination, harassment and bullying.

• In the first instance, the team member should raise their concerns on an informal basis with the person who

they believe is involved in the inappropriate behaviour, if they feel comfortable doing so.

• Alternatively, if a team member feels uncomfortable or is unsure how to handle the concern, they are

encouraged to raise the issue with their Line Manager or Human Resources Representative.

Investigating and dealing with a concern

• Any complaints regarding possible inappropriate behaviour involving a lack of respect or undignified treatment

(including possible workplace bullying, harassment or discrimination) will be treated seriously and the

Company is committed to dealing with concerns under the following principles:

o Investigations of work-related problems will be conducted in a prompt and fair manner and as

confidentially as possible.

o Investigations will generally involve speaking to the person about whom the complaint is made, and

where it is necessary to resolve the issue, to other relevant parties. Confidentiality is to be maintained,

and failure to do so may result in disciplinary action.

o The Company expects team members not to victimise or otherwise disadvantage anyone as a result of

raising a genuine grievance or assisting in the investigation of the grievance.

o The Company will take appropriate action to resolve complaints of inappropriate behaviour (such as

bullying, harassment or discrimination), including compulsory attendance at training programs or

disciplinary action (including dismissal) in respect of any team member whose inappropriate workplace

behaviour has caused or contributed to the conduct.

Escalation

https://wowpeople.woolworths.com.au/contentiwowPeoplePortal/en/homePage/contents/contentPage/appropriate workplac.html 5/8
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• Team members who are unhappy with the way an issue is being, or has been handled, should notify HR or

their Line Manager of their concerns. This should be done as soon as possible and ideally, no later than 7

days following the outcome of any investigation being communicated, allowing consideration for any individual

circumstances relating to the matter.

• This may result in the matter being reviewed and further action may be taken, where necessary. If employees

are unable to escalate a serious issue through this process, or the employee issue is not resolved, they

should:

o Access Speak Up on 1800 334 319 (Aus) or 0800 393 76736 (NZ) 24 hours, 7 days a week, or via the

website, email, mail or fax.

■ Further details can be found on the Speak Up poster displayed on noticeboards.

■ This is an independent service run by a third party that gives you the opportunity to report matters

anonymously if you wish.

■ Please note that this service is not designed to resolve interpersonal disagreements.

o Follow the SH&E Issue Resolution Procedure (In Australia)

• The Company prefers to resolve grievances within the organisation. However, in some circumstances, it may

be appropriate to involve the help of external organisations.

Other grievances

• Grievances that do not relate to claimed bullying, harassment, discrimination or other inappropriate behaviour

are not dealt with under this procedure. Please refer to the dispute resolution procedure in any applicable

enterprise agreement.

Policy Information

Policy Changes This policy may be rescinded, changed or replaced at any time at the absolute discretion

of the Director of HR or authorised delegate.

Contracts of

Employment

The terms of this policy are not intended to be contractual in nature and do not form part of

any employee's contract of employment.

https://wowpeople.woolworths.com.au/content/wowPeoplePortalien/homePage/contents/contentPage/appropriate_workplac.html 6/8
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Safety and Health Policy
We care about and are committed to the safety, health and wellbeing of our customers, team
members, contractors, business partners and visitors. Our vision is to become one of the
safest places to work and shop. Our aspiration is 'Destination ZERO' where people go home
from work or shopping free from injuries or illness.

Our guiding principles are:

• Actively caring for each other

• Striving to prevent injuries and illnesses

• No service or task is so urgent and important that we cannot do it safely

• We are responsible for our own decisions and actions; the standard you walk past is
the standard you accept

• We will promote and celebrate our success.

We demonstrate this by:

• Applying risk management to prevent injuries and illness

• Complying with laws, external requirements and our processes

• Setting measurable objectives and targets to continuously improve our performance

• Providing information, training, instruction or supervision so that team members can
carry out their work safely

• Engaging and consulting to receive feedback on safety and health within the
workplace

• Making safety and health information available.

We all want to go home safely every day, our family and friends depend on it. Please join me
in making this commitment a reality.

Brad Banducci
CEO Woolworths Group
28 June 2016

WOOLWORTHS GROUP Destination

ZERO

157 of 378



StoreNet woolworths

Store Notice Boards LS-6

Table of Contents

Store Notice Boards

How to clearly display compliance and regulatory information 

Displaying posters in your back rooms 

Personalising your noticeboards and team rooms 

Examples of displaying the posters 

Document Overview

Subject Matter Expert Purpose

Store Excellence Team / Risk and Safety

Team

Information for displaying material on store
notice board

Applications / Software Equipment

N/A Notice Board or Flip Chart

Audience

Store Manager, ASM, Safety Team Leader

Date updated 14/11/2016 Page 1 of 9
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Store Notice Boards

We suggest you print out this document and implement with your team in front of your team notice boards
throughout your store.

How to clearly display compliance and regulatory information

All the below needs to be displayed on your noticeboard or display flipchart (if accessible). Click on the links to view
image.

Poster / Document

Appropriate Workplace Behaviour Poster

How to Order / Code How to Display

Print from People Portal Pin to noticeboard or
display flipchart (if
accessible)

Our Code of Conduct Print from People Portal Display sleeve

The Woolworths Supermarkets National Print from People Portal Display sleeve
Agreement

SDA (Union) Noticeboard Union delegate to update
board with the current
material

Pin to noticeboard (by union
delegate)

Op Info  --i
d 

F.--.

El
:L.....-.!, .

.. J! quote to,:..,

.--- -a—

`--

Dress standards poster Updated poster will arrive in
stores in the coming months

Pin to noticeboard

Staff discount obligations Pegasus #393247 Pin to noticeboard or
display flipchart (if
accessible)

Employee Assistance (EAP) Poster Pegasus #395798 Pin to noticeboard or
flipchart (if accessible)

Date updated 14/1 1/2016 Page 2 of 9
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Converge Brochures and Converge

Cards

Pegasus #395796 Pin to noticeboard
(brochures) #395797 (cards)

: — ),,,,

—,--

CConverge'
entmational

FA,CcoNnotmw 8 Haar 9.01//1 COU .M1,4

Armed Hold-Up Survival Rules Pegasus #397631 Pin to noticeboard or
flipchart (if accessible)

'Please exit through a manned checkout'

poster

Pegasus #838759 Pin to noticeboard

ron.z.e.....,z-- .:-,--,-, 4*.A. i).%.•:'

•

Please exit
through a

manned checkout
when leaving

during the trading
hours of the store

; . . .-

Do you know this person' poster Pegasus #393282 Pin to noticeboard

.0

Do you know this

st.....,....i.1...0kVor4.0apokeiy
ximetarleeteld..171Atanwiv.,

9 .,fres.hk ,..

"""6"5W

person?
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Safety Documents - All States

Allocation of updated Policy
in the coming weeks
Pegasus #395524

Pin to noticeboard or
flipchart (if accessible)

Group Safety & Health Policy

Group Recovery and RTW Policy Allocation of updated Policy
in the coming weeks
Pegasus #395525

Pin to noticeboard or
flipchart (if accessible)

SH&E Issue Resolution Flowchart Print from StoreNet Pin to noticeboard or
flipchart (if accessible)

Store Safety Plan FY17 Print from StoreNet Pin to noticeboard or
flipchart (if accessible)

Completed Safety Team Minutes Risk/Safety Pack/Safety
Team

Pin to noticeboard or
flipchart (if accessible)

Danger Tags & Signage Pegasus #393381 (tags) and Pin to noticeboard
#724499 (signage)

Please note Red Tag Pouch

is to be displayed in the

Manager's Office

USE DANGER
VOUS FAULTY

WM', wnen,HOW
ta,-...•-_,-7..tz=
77-7,------.--

-7.7..t.":;,1."

.,—,,..,

TAGS TO MANAGE
PLANT a EQUIPMENT .

ROMS~yM

—

wurt`e.otl, (S) M

National End To End Recovery Program Print from StoreNet Pin to noticeboard or
flipchart (if accessible)(Excluding ACT)

End To End Recovery Program (ACT Print from StoreNet Pin to noticeboard or
flipchart (if accessible)Only)

Emergency Evacuation Plan Board Contact your State Safety
Specialist

Display on wall

EMERGENCY
evacuation plan

store plan 

aggswia----- la

1 1 1 1 J il
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Safety Documents - State Specific

Important Return To Work Information
(VIC)

StoreNet Link Pin to noticeboard or
display flipchart (if
accessible)

"if You Are Injured" Poster/Insurer
Contact Details - Self Insurer Specific
(VIC)

State Recovery Specialist Pin to noticeboard or
display flipchart (if
accessible)

Return To Work/Injury Management
Policy - Signed by CEO (TAS)

State Recovery Specialist Pin to noticeboard or
display flipchart (if
accessible)

Return to Work Co-ordinator Notice
(TAS)

State Recovery Specialist Pin to noticeboard or
display flipchart (if
accessible)

Workers Rehabilitation and
Compensation Act 1988 Poster (TAS)

State Recovery Specialist Pin to noticeboard or
display flipchart (if
accessible)

Workers Compensation - General
Information for Employees A3 (SA)

State Recovery Specialist Pin to noticeboard or
display flipchart (if
accessible)

"If You Get Injured At Work" Poster -
NSW WorkCover (NSW)

StoreNet Link Pin to noticeboard or
display flipchart (if
accessible)

Preferred Rehabilitation Provider Listing

(NSW)

State Recovery Specialist Pin to noticeboard or
display flipchart (if
accessible)

ACT Workplace Injury Flowchart (ACT) Pegasus #394944 Pin to noticeboard or
display flipchart (if
accessible)

GIO Compensation Act 1951 Summary
(ACT)

State Recovery Specialist Pin to noticeboard or
display flipchart (if
accessible)

GIO Return To Work Program (ACT) State Recovery Specialist Pin to noticeboard or
display flipchart (if
accessible)

Woolworths Rehabilitation Procedure State Recovery Specialist Pin to noticeboard or
display flipchart (if
accessible)

(A3 Size) (QLD)

No additional signage (WA) - -

No additional signage (NT) -

Date updated 14/11/2016 Page 5 of 9
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Displaying posters in your back rooms

The following posters must be displayed in a visible location in your back rooms and regularly updated with your

store's results and activities.

Poster I Document

New Purpose Posters

FY17 Strategy House
Fl) Key InItintivr, for St.,ernorte Is

New VOC Scorecard Poster displayed and updated monthly.

Voice of the Customer Poster Customers Putting Us 1st F...??.5!
*me eist nexcnunxms eenf inaegostato

ILL

Date updated 14/11/2016 Page 6 of 9
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Displaying materials

Suggested ways to display the material:

Posters Thick documents/agreements

• •

Personalising your noticeboards and team rooms

Group your posters into the following themes. Suggestions on what to include under each theme have also been
provided.

Customer 1st

• Our purpose poster - We bring a little Good to Everyone, Every Day
• F17 Strategic Priority House Image
• VOC target and results poster
• Customer 1st Scorecard poster

• Creating a great customer experience (In NSW/ACT, If you have had the Food Academy Training you
could include your ABC (Acknowledge, Brainstorm, Commit) posters and CAPS (Connect, Ask, Present,
Serve) information

• Recognising and sharing great customer compliments and good acts for the week

Team

• Recognition Wall - Good one!
• Monthly celebration lunch details for service anniversaries, birthdays, good acts
• Voice of team (VOT) poster
• Team Huddle Guidelines

Doing the Right thing

• You could display all your regulatory, compliance and safety information together

Food

• Faster Fresher Food information and results
• Specials of the week cut out from the catalogue - promotions and products we want to highlight to our

customers
• If you have had Food Academy training (currently NSW/ACT only), you could display Quick- facts about the

9 fresh perception produce lines

• Great food products and recipes as recommended by our teams

Date updated 14/11/2016 Page 7 of 9
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• Try it Tuesday information for your store

Examples o cUsggaying the posters

Do you know this parson?

trpoitvAtosuftv
1800337068,

t't tPilD.V?

PLEASE EXIT
I-I OUGH

A MANNED
CHECKOUT

ma*

1, -vti, trod -

Date updated 14/11/2016 Page 8 of 9
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I\ Ir Stephen Fittgerald lvag luedieol eondiiion and will he uord for' work ih)111 0610940 0 lo

;ko l l .1() inekgsiN•e.

1>r NI Voffa

DR MICHAt. FORPA
PROV No: 2027179T
5/1 KALINYA STREETNEWPORT N.S. W 2106
PH: 9997 6222
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Newport Medical Centre Pty Ltd

5/1 Kalinya Street
Newport NSW 2106

Phone (02) 9997 8222 Fax: (02) 9979 2013
Dr S. Daly MBBS Provider No. 0113456W
Dr, R. 'Goldberg MBBS Provider No. 0253811D(
Dr J. Rogley MBBS Provider No, 428655K
Dr R. X. Boyle MBBS Provider No, 3711751.
Dr M. Forfa MBBS ProVider No. 20271791'

Medical Certificate

THIS IS TO CERTIFY THAT

Mr Stephen Fitzgerald has a medical condition and will he unlit For work iron►
23/07/2016 to 06/09/2016 inclusive.

Dr Michal Forfa

DR MICHAL FORMPROV No: 2027179T5" KALINVA STREETNEWPORT N.s.Vv. 2106PH: 9997 8222

168 of 378



Andrew tiller Store Manager
lAkvIwortlis Avalon
74 Mt Bat leivoey 12(1.
Avalon Beach NSW 2107

LS-8

l;i it , if

1 7t eft * •

ifill)rudiufilgollyrycunt

RE LEITER Of RESIGNATION

In view Of ongoing and porsistant builying.'harrasment and intimidation by Will Loses
the 210 of WOolwoilhs'AVaiOn, and the associated dangers of working in a disruptive
environment and also. since my leave entitlements have now expired; I am left•no
choice but to'retign.

In view of the above; rnyOmplOyer and employee relatiOnship With Woolworths is
extinosned as•of 27tn November 2016.

Forwarded:for yor information and ap,proapriate action.

Sincerely

Aka(
,

Stephen Fitzgerald
27th November 2016
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PRIVATE RECORDING/TRANSCRIPTION ORDER FORM 
Submission of form Contact details 

Email fWcorders@cltiglobal.com 
Level 4,190 Queen St Melbourne, VIC 3000 

Phone (03) 9642 5185 Pax 1800144188 

Matter information 

Stej>ktf\ £ Fifzflg/aU „ u/oolwoz'thi /-fj 
ZOif, /'A4#% 

Matter name 

Matter no (A 
CAynbnelt\ &  ( F W o  )  

12* < |  Loca ' t fon :  Q fo/j sT 
iP\Oo,an/\ i/i/edMieie-y 2<f*SanLu\/Y 

Presiding member 

Hearing room 

Sitting time(s} and date(s) 

Transcription service 

• Five Days • Three Days Next Day fl Same Day Turnaround* f"! Same Day Progressive 

fHf Audio recording vifirt O 'n IzAftsi/A C^Y b Y ( 
Pn^able. 

Dellveiy details 

Email CH Will collect Q Hard copy (post-$10 P&H) Method 
'Please note: Transcript orders for Same Day delivery must be received by no later than 10 am local time on the day of the hearing to ensure 
transcript delivery times are met for those hearings completed by 4.15 pm. Early notlRcation of Same Day transcript orders would be 
appreciated. 

Client details 
Contact name (Person 
placing order) STfcm&M a e y ^ /\̂ o 

ZT£r/i&/<j 
Q 'Z ^9 7123?3i 1 Mobile: 

Company name 

Contact no Fax; 

<*' hoofatlUe-ir̂  
I AVahn '! 

AUAL 0 o  l ^ \  
$.£ f«/ Pse-. ̂sr-<^1 -  /"?  

Email address m  O . c OI/V\ 
Pa/ocA € Postal address 

tfTTI 
. 

Postcode: ^ / 
Reference to be 
quoted on invoice 

Payment (If paying by credit card, please complete details below) 

SKW; Transcription charges (per folio*) CD MasterCard 
Same day 
progressive 
Same day 

$4.48 wmm mws] m:M n MB Card number 
$4.14 
$3.58 Next day lo'rfj. \ % i i 4-Explry date 
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PN1 

THE COMMISSIONER: Yes, good morning. All these proceedings are on 
record, so for the purposes of the record we'll identify all those that are 
participating; firstly, for the applicant? 

PN2 

MR S FITZGERALD: Yes, my name is Stephen Geoffrey Fitzgerald. I work for 
Woolworths Supermarket at Avalon for the past eight years. My position there 
for all that time was as back dock coordinator, so I managed all the produce that 
came into the store and anything that went out. Is there anything else you require? 

PN3 

THE COMMISSIONER: No, I just needed you to identify yourself. 
Mr Fitzgerald, you're the applicant and you're appearing unrepresented? 

PN4 

MR FITZGERALD: I'm representing myself. 

PN5 

THE COMMISSIONER: Yes, all right. Thank you. For the respondent? 

PN6 

MS N BARCLAY: Good morning. Commissioner. It's Nicole Barclay for 
Woolworths. 

PN7 

THE COMMISSIONER: Ms Barclay? 

PN8 

MS BARCLAY: Yes. 

PN9 

THE COMMISSIONER: For the benefit of the record, Ms Barclay, you're 
appearing by way of telephone this morning? 

PN10 

MS BARCLAY: Correct. 

PN11 

THE COMMISSIONER: Good. Thank you. The proceedings today, by way of a 
pre-hearing conference, are held for the purpose of ensuring that there is some 
efficient hearing of the matter. The file has been allocated to me. I understand 
there's been some — 

PN12 

SPEAKER: (Indistinct) 

PN13 

THE COMMISSIONER: Are you there, Ms Barclay? 

PN14 
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MS BARCLAY: Yes, I am. 

PN15 

THE COMMISSIONER: I think we're just getting someone in the background 
there coming through. 

PN16 

MS BARCLAY: Yes, I apologise. I'm just in an open area. I apologise. 

PN17 

THE COMMISSIONER: I think there was some probably telephone conciliation 
of the matter that was unsuccessful, and then in those circumstances what happens 
is that the files are allocated to a particular member of the Commission, and my 
practice is to hold a conference such as this so that we are very clear about the 
proper scheduling of the matter for hearing. In this instance, I think there's a 
jurisdictional objection that's been taken by the respondent. Is that right, 
Ms Barclay? 

PN18 

MS BARCLAY: That's correct. 

PN19 

THE COMMISSIONER: And that is a jurisdictional objection that arises in 
respect of there are said to be no dismissals, so this is a case I think of a 
constructive dismissal proposition? 

PN20 

MS BARCLAY: That's correct. We are in dispute that the applicant was not 
dismissed from his employment with Woolworths, and that he actually in fact 
resigned. 

PN21 

THE COMMISSIONER: Yes. Sometimes in those circumstances where a 
jurisdictional objection like that is raised, there's no point having a separate or 
discrete hearing to deal with the jurisdictional objection, because it's central to the 
determination of the substantive case. Sometimes we identify a particular issue 
which might need to be dealt with in a separate proceeding, that is, a sort of 
preliminary proceeding, but it looks like, in this instance, the question of the 
constructive dismissal is, as I say, entwined in the substantive merits of the whole 
matter. 

PN22 

MS BARCLAY: Yes, we would agree. 

PN23 

THE COMMISSIONER: Yes, so I would be inclined here to just have the matter 
proceed to a hearing with the sort of usual formulation, that is, an applicant filing 
and serving evidence, outline of submissions, then the respondent doing likewise, 
a short period for reply, and then a hearing. Would that accord with your view, 
Ms Barclay? 
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PN24 

MS BARCLAY: It would. 

PN25 

THE COMMISSIONER: Right. Mr Fitzgerald, are you content for that to be the 
sort of program for the matter? 

PN26 

MR FITZGERALD: That would be great. If I'm fully informed of what's 
happening, I'd be more than happy with that. 

PN27 

THE COMMISSIONER: Yes, all right. I presume that you're unfamiliar with 
this sort of process and haven't conducted a case before like this? 

PN28 

MR FITZGERALD: No, I haven't. That's why I may need a little bit of guidance 
on this. 

PN29 

THE COMMISSIONER: And that's the whole reason for holding today's 
proceeding, so that everyone is, as it's sometimes described, on the same page 
about this; everyone's got the same understanding of what's going to be 
happening. Ms Barclay, I take it, are you going to be the person that will actually 
conduct the case on behalf of the respondent? 

PN30 

MS BARCLAY: At this point in time my answer to that question will be yes. 
However, we would like to reserve our right to seek leave of the Commission to 
be represented, but we're not in a position to make that call as yet. 

PN31 

THE COMMISSIONER: Well, if you use a lawyer or paid agent then I'll need to 
determine whether permission should be granted. Section 596 then is the relevant 
section of the Act about that, and the leading authority, of course, is a decision 
made by the Federal Court, and that would need to be carefully considered, 
particularly the question of any imbalance where one side was self-represented, as 
it's described, and the other side use a lawyer or paid agent. There may be a 
difficulty with the respondent being granted permission, but we'll deal with that if 
that arises. 

PN32 

MS BARCLAY: Yes, we understand. 

PN33 

THE COMMISSIONER: The decision I'm referring to is the Warrell decision, 
the judgment of Flick J, and that's the established authority on this question. 
Anyway, if we get to that point we'll have to address the question of permission, 
but at this stage we probably don't need to trouble ourselves with that. 

PN34 
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MS BARCLAY: Yes, I agree. At this stage, we will report on the basis that it 
will be myself representing Woolworths in the future. 

PN35 

THE COMMISSIONER: Yes. Obviously if that changes you need to advise if 
you're going to be represented, and then we need to deal very quickly with that 
question of permission. 

PN36 

MS BARCLAY: Yes. 

PN37 

THE COMMISSIONER: You might be helped by a decision that I did I think last 
week, or certainly not very long ago - the most recent one that I've done on this. 
You can have a look at the way that it's been approached in that instance. It's to 

do with HSBC Bank, who are the respondent, and two applicants who were 
self-represented. HSBC Bank wanted permission to appear and I refused that, and 
you can look at my decision and you might get an appreciation for the way that I 
approached the question. 

PN38 

MS BARCLAY: Sure. 

PN39 

THE COMMISSIONER: So then getting back then to what will be essentially the 
programming of the matter, I think, we just need to fix some dates for all of this to 
move along with some efficiency. Mr Fitzgerald, do you have any questions at 
this stage about any of this? 

PN40 

MR FITZGERALD: Just one. When it does reach a final court hearing, will it be 
an open court or is it a closed session? 

PN41 

THE COMMISSIONER: No, it's an open - - -

PN42 

MR FITZGERALD: So it's open to the public arena? 

PN43 

THE COMMISSIONER: Yes, unless there's some reason why it should be 
closed. 

PN44 

MR FITZGERALD: No, that's okay. I needed to know that. I'm just aware that 
other federal jurisdictions, you know, the hearings are closed. 

PN45 

THE COMMISSIONER: On odd occasions there's in-camera proceedings, but by 
and large the hearing will be conducted on record, and there's certainly no 
restriction on parties if they are interested, or anyone if they were interested, to sit 
in on the proceedings. 
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PN46 

MR FITZGERALD: That's important to me, so I appreciate that. 

PN47 

THE COMMISSIONER: What we need to do though is timetable this to get it to 
that point where we can have a hearing, and so an applicant goes first. The onus 
is on you, Mr Fitzgerald, as the applicant to prove your case. 

PN48 

MR FITZGERALD: Yes. 

PN49 

THE COMMISSIONER: You have to establish that you were unfairly 
dismissed. It's not for the respondent to prove that they dismissed you fairly. 

PN50 

MR FITZGERALD: No, that's fine. I have everything available to prove the 
case. 

PN51 

THE COMMISSIONER: But of course in this instance they say they didn't 
dismiss you at all, and I think there is a written resignation, so your case will rely 
upon the concept of constructive dismissal. 

PN52 

MR FITZGERALD: Yes, Commissioner. 

PN53 

THE COMMISSIONER: It's an interesting concept, but I'm sure you're alive to 
all of that because I've seen some of the material that you've already put on. But 
what we need to do is get evidence properly before the Commission about the 
circumstances of the termination of the employment - I'll use that neutral sort of 
terminology at this stage - and you need to go first and to put on a witness 
statement. Ordinarily, that will be a witness statement of yourself, at least. An 
apphcant in one of these matters is usually what's described as the star witness. 
So there will need to a witness statement from yourself, and if you've got any 
other witnesses that you want to also introduce evidence from, then they should 
similarly prepare, or you should prepare for them and they should attest to, 
witness statements. So you need to assemble your evidence. 

PN54 

For unrepresented parties, I can't stress enough the need to understand the 
difference between evidence and a submission. Evidence is - in this case, a 
witness statement that comes forward is about facts that a witness has direct 
knowledge of, events that the person witnessed. In this case, events that preceded 
the termination of the employment where you were working at Woolworths are to 
be embodied in your witness statement. So a witness statement for an applicant 
will usually start with the first paragraph, number 1: My name is Mr Stephen - is 
it? - Fitzgerald. I am the applicant in these proceedings. I commenced 
employment with the respondent, Woolworths, at Avalon on this date. That's 
usually the way that these start. The next paragraph: My work involved - and 
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then there's a description of that. These are factual matters, not things like, I didn't 
like whatever, or I believe. These are assertions. Those sorts of things go into a 
separate document, which is submissions. So we have to separate evidence from 
submissions. 

PN55 

MR FITZGERALD: Yes. 

PN56 

THE COMMISSIONER: In the witness statement you just recount to the best of 
your knowledge and belief the events that occurred, and we stick just to the events 
that occurred, not what you want to say about them, but the events that actually 
occurred. So this is a sort of factual document. So we need a witness statement 
from the applicant and any other witnesses that are coming from the applicant, so 
there needs to be multiple copies of that material, and it needs to be filed and 
served. Filed and served means a copy needs to be sent to the Commission, 
because it's got to go onto the file, and it needs to be served on the other side. So 
the filing and serving is that process - filing with the Commission and serving on 
the other side. That's the first thing that has to happen. The applicant needs to 
prepare, file and serve witness statements, and then also the separate document, 
the outline of submissions. 

PN57 

The outline of submissions is what the applicant says, so an outline of 
submissions will say: I believe that I was dismissed. My resignation was forced, 
whatever it is, I had no other alternative - whatever the words you want to use. 
That's your submission. That's what you say about it, as opposed to the witness 
statement, which is just the factual recount of the events that occur. So that 
material, the witness statements - there might only be one, there might just be 
yours - but if there are others, there needs to be others also prepared, and then 
there's a date fixed where that material has to be filed and served. The applicant's 
date for that is fixed, and then the respondent has to do exactly the same. 
The respondent's witness statements have to be prepared, filed and served and 
they have to put on an outline of submissions, and then there's a short period for a 
reply. 

PN58 

An applicant always in these matters goes first and last, so an applicant will get a 
chance to say, oh look, I've looked at their witness statements and I'm going to put 
on a further witness statement because this is what I say about that event or this 
event that so and so said something about. So an applicant gets an opportunity to 
put on material in reply. It's a sort of three-step process - applicant's material, 
respondent's material, reply, and then we fix the date for the hearing. So that's the 
way it works, and usually the timeframes are something like in the order of a few 
weeks so that we don't unnecessarily delay all of this. Mr Fitzgerald, do you have 
any questions about any of that? 

PN59 

MR FITZGERALD: No, I'm happy with that. 

PN60 
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THE COMMISSIONER: You imderstand that? 

PN61 

MR FITZGERALD: I've got plenty of time since I don't have a job anymore, so 
I'm available whenever the court requires me. 

PN62 

THE COMMISSIONER: Yes, you might be available, but how long do you think 
it will take you to prepare your witness statement or any other witness statements 
and —? 

PN63 

MR FITZGERALD: I can pretty much do that overnight for myself. There are 
two other key witnesses, as outlined in the submission I made on Monday night at 
8 pm. I'll probably need a week to do that. 

PN64 

THE COMMISSIONER: Yes. Well, we don't want to rush this, because this has 
to be accurate. 

PN65 

MR FITZGERALD: It will be accurate, yes, your Honour - yes. Commissioner. 

PN66 

THE COMMISSIONER: And this material is going to be very important, so why 
don't we use a timetable of, say, two weeks, two weeks and one week, something 
of that order for the basis for this to move forward? 

PN67 

MR FITZGERALD: That suits me, yes. 

PN68 

THE COMMISSIONER: Ms Barclay, are you content with that timeframe? 

PN69 

MS BARCLAY: Two weeks for the applicant and then two weeks for the 
respondent? 

PN70 

THE COMMISSIONER: Yes? 

PN71 

MS BARCLAY: We anticipate that there may be up to about five witnesses, so if 
we could request three weeks, that would be appreciated, for the respondent? 

PN72 

THE COMMISSIONER: Why would the number of witnesses require another 
week? 

PN73 

MS BARCLAY: Just so that we can accumulate the evidence. 

179 of 378



/J4-
PN74 

THE COMMISSIONER: You can do that in the first two weeks. You don't have 
to wait until the applicant's material conies in necessarily. You'll have a total of a 
month before which you've got to get it in. 

PN75 

MS BARCLAY: That's true. 

PN76 

THE COMMISSIONER: Yes, all right. 

PN77 

MS BARCLAY: Two weeks is fine. 

PN78 

THE COMMISSIONER: All right. Let's just go with that. Let's just fix some 
dates around all of this. It's 25 January today. Two weeks from today is 
8 February, so the Commission makes the following direction in this matter at this 
time. The applicant is directed to file and serve all witness statements, and any 
other evidentiary material upon which the applicant may seek to rely, by no later 
than 4 pm on Wednesday 8 February 2017. Accompanying that material, the 
applicant is also directed to file and serve an outline of submissions. 

PN79 

MR FITZGERALD: I'm sorry. Commissioner, could you repeat that last line that 
you said? I'm required to serve and file —? 

PN80 

THE COMMISSIONER: An outline of submissions. Remember I said - -

PN81 

MR FITZGERALD; An outline - yes, outline of submissions. 

PNS2 

THE COMMISSIONER: — there's a submissions document - here's your 
evidence, here's a witness statement from yourself, and here's an outline of 
submissions, a submission document. 

PN83 

MR FITZGERALD: Yes, okay. 

PN84 

THE COMMISSIONER: That's to be done by no later than 4 pm on 8 February. 
Two weeks after that is 22 February, so the Commission makes the following 
further direction in this matter at this time. The respondent is directed to file and 
serve all witness statements and any other evidentiary material upon which the 
respondent may seek to rely by no later than 4 pm on Wednesday 
22 February 2017. Once again, the respondent is directed to also by that time file 
an outline of submissions. The applicant will then be provided with a further 
week after that to file and serve any material in reply, so any evidence or other 
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material in reply from the applicant is to be filed and served by no later than 4 pm 
on Wednesday 1 March 2017. 

PN85 

The matter can be fixed for hearing then on Friday 3 March if that's convenient. 
Mr Fitzgerald, do you have any problem with that day? 

PN86 

MR FITZGERALD: That's fine, thank you. 

PN87 

THE COMMISSIONER: Ms Barclay, is that suitable? 

PN88 

MS BARCLAY: That's suitable. 

PN89 

THE COMMISSIONER: All right. So the hearing of the matter is fixed to 
commence at 10 am on Friday 3 March 2017. All right, now what we will do is 
we will provide the parties with a formal notice of listing for the hearing on 3 
March, and that notice of listing will also confirm the directions that I have just 
made regarding the dates by which each side is to file and serve its evidence and 
other material. Is there anything further that we need to do in the matter, anything 
from your perspective, Mr Fitzgerald; do you understand all that? 

PN90 

MR FITZGERALD: Yes, I understand that. Just one other thing, there's witness 
statements required, what about subpoenaing people to the courtroom? Is it only 
witness statements that are required or can I subpoena people? 

PN91 

THE COMMISSIONER: You can subpoena people to give evidence. I noticed 
you mentioned something about that in one of the documents. I think I saw — 

PN92 

MR FITZGERALD: Just the one marked "Third and final submission", three 
pages that came through on Monday evening at 8 pm. I have a copy of it here. 
I've marked it Appendix D. 

PN93 

THE COMMISSIONER: Ms Barclay, have you seen this material? 

PN94 

MS BARCLAY: I have. 

PN95 

THE COMMISSIONER: That's the other thing that I should mention, and that is 
of course anything that is sent to the Commission from anyone has to be sent to 
the other side. I don't have any private communication with one side or the other. 

PN96 

MR FITZGERALD: No, that's right, that's been done. 
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PN97 

THE COMMISSIONER: So we understand that and it looks like that has been 
followed so that's good. I think there were two people who you suggested that 
you thought you might want to ensure that they were giving evidence in the 
matter. Where did I see that? 

PN98 

MR FITZGERALD: That's correct, that's request for witnesses to attend court, 
will provide affidavits, and those affidavits will be witness statements of Ray 
Platter and Cheryl Wilesmith. 

PN99 

THE COMMISSIONER: Who are those people? 

PN100 

MR FITZGERALD: Ray Platter is Woolworths Avalon evening duty manager. 
Will Lose, the 2IC who bullied and harassed me out of my job, told Ray Platter 
that he bullied - that he got rid of me. 

PN101 

THE COMMISSIONER: You see one of the difficulties here is, and I don't want 
to start getting into the evidence — 

PN102 

MR FITZGERALD: That's okay. 

PN103 

THE COMMISSIONER: — these people that you think might be relevant to 
your case if you want them to give evidence on your behalf you need to approach 
them — 

PN104 

MR FITZGERALD: I've done that. 

PN105 

THE COMMISSIONER: — and ask them if they're prepared to give a witness 
statement. 

PN106 

MR FITZGERALD: They are both very, very agreeable to that. 

PN107 

THE COMMISSIONER: So you then prepare, or they prepare, and this is a joint 
sort of process - you would get the witness statement about what it is that they're 
prepared to sign off on and you would file that material with your witness 
statement at the same time I think, by 8 February. So if you have got Ray Platter 
or whoever else it is that's going to be giving evidence as a further witness in 
support of your case that's the other witness statements that need to come in. So 
you would be filing a witness statement from yourself and one from Ray Platter 
and one from whoever else — 

PN108 
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MR FITZGERALD: Cheryl Wilesmith. 

PN109 

THE COMMISSIONER: She's in the same position. So that's fine, you can do 
that, and that's good, that's your evidentiary case being assembled. If those people 
are then required to give evidence, if they're required for cross-examination, then 
they may need, subject to what Woolworths says, to be formally subpoenaed, but 
very often an employer will not require a subpoena, but will release these people 
from their work to attend the proceedings without the need for the issuing of a 
subpoena. So we don't issue a subpoena unless we have really got to the point 
where we have to. 

PN110 

MR FITZGERALD: Okay. Just following on from that the manager of 
Woolworths Avalon, Andrew Tiller, I spoke to about the bullying and harassment 
when it was in process, I would like to have him cross-examined and to get to the 
bottom of what was going on. The 2IC, Will Lose, who was the one conducting 
the bullying and harassment against me, I would like to have him subpoenaed so 
that I can cross-examine him. That would be - that's important to me, so if we can 
do that I would appreciate it. So they're the two key people in this equation that I 
believe need to be in the court and spoken to. Ray Platter and Cheryl Wilesmith 
are in support of my claim and Andrew Tiller and Will Lose will be doing 
everything they can in support of Woolworths' claim. So cross-examination I feel 
is important of both those two people, and I would appreciate it if, you know, we 
can come to that arrangement, or that can be done in some way. 

PN111 

THE COMMISSIONER: Ms Barclay, is it intended that these individuals, I think 
it's Tiller and I'm not sure of the name. Lose — 

PN112 

MR FITZGERALD: Andrew Tiller and Will Lose, L-o-s-e. 

PN113 

THE COMMISSIONER: Is it anticipated that those individuals will be giving 
evidence on behalf of Woolworths? 

PN114 

MS BARCLAY; That's correct. We don't believe that there's a need for 
subpoenaing. 

PN115 

THE COMMISSIONER: They will be giving evidence anyway so you don't need 
to have what might be described as a hostile witness circumstance. 

PN116 

MR FITZGERALD: I appreciate that. Commissioner. 

PN117 
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THE COMMISSIONER: And similarly - you have mentioned here about the 
discovery of material, you're talking about a work order book and CCTV footage I 
think. 

PN118 

MR FITZGERALD: The reason for that is that Will Lose said to me that he broke 
into the locker I was using to store essential equipment down on the back dock, 
and he also said to me that he got a locksmith in to do that, to break into the 
padlock, and then I found out that his submission to Nicole was that he denied it 
and said the lock was already open. So there's a conflict there about what's the 
truth and what isn't, and I think we need to get to the bottom of that just to 
establish whether or not he can be relied - seen as a reliable witness here. So that 
work order book will confirm that he did break into it against what he said, along 
with the locksmith who broke into that lock. 

PN119 

Now irrespective of what he says if I can get him on the witness stand and cross-
examine him I think I can get the truth out of him and I'd like to have the 
opportunity to do that, or otherwise if the work book is subpoenaed then that will 
show the work order for the locksmith who came in that day, and that's the second 
part of June 2016. So, you know, it would be evidence for me that a locksmith 
was brought into the store, and then we can work out from Will Lose where he's 
coming from with that. 

PN120 

THE COMMISSIONER: I am not sure about the relevance of all of this to the - -

PN121 

MR FITZGERALD: It's just that was — 

PN122 

THE COMMISSIONER: I am not going to go into that yet, but let me just 
explain to you that the process is that - it's what's referred to as discovery, that is 
that if one party is seeking to discover something from the other side like a work 
book that you mentioned here the process is usually to ask for it first of all, 
politely, and request it by a fixed date and to do that you confirm, you send a 
polite letter saying in relation to these proceedings I request to be provided with a 
copy of the contents of the work order book between the dates of, whatever it 
might be, because you don't want a whole book, you just need the period that's 
under examination. 

PN123 

If the respondent doesn't agree to that or refuses bluntly to do that then you can 
summons that material, you can subpoena it. So you can then ask the 
Commission to make an order that that material be produced, an order for 
production. The order for production process is one that you can find on the 
website. There's an order for production process that is explained on the website. 
As I say in many instances we get lawyers that tear off down the pathway of 
asking for all these subpoenas only to find that the other side says, well we would 
give you that material if you ask for it politely. We are not opposed, we are not 
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hiding anything, you can have a look at this, or whatever it might be. So very 
often this becomes more legalistic and more complicated than it need be. 

PN124 

The best thing to do is that if there's something like that that you think is relevant 
and you would like a copy of the work order book contents from particular dates 
send that out in a nice polite letter, send it to Ms Barclay and ask for her response 
within a fixed period of time so that you know whether or not you are going to be 
in a position to then say, well I think it's important so I will have to get the 
summons prepared and issued by the Commission, I will seek to have it issued by 
the Commission. But as I say that may not be necessary. So that's the way to 
approach any sort of discovery of any material. First ask politely, if you don't get 
it then look at the summons question. 

PN125 

The Commission doesn't automatically accede to or agree to issue a summons. 
Sometimes we get them and they're completely unreasonable, people want 
enormous amounts of material and it's just an exercise in putting the other side to 
unnecessary trouble, in which case we just refuse them, but if it looks to be 
relevant and not too difficult and it seems to be connected to the case that's under 
examination then ordinarily the summons would be provided for, but as I say you 
may not need it if you just ask for it politely first. All right. 

PN126 

MR FITZGERALD: That's true. Thank you, I appreciate that. Commissioner. 

PN127 

THE COMMISSIONER: So that's dealing with that aspect of it. Just remember 
we have got this timetable that we have to be working towards with the directions 
that have been made for the material from each side to come forward. So 
anything further, any other clarification about anything, Mr Fitzgerald? 

PN128 

MR FITZGERALD: For the witness submission is there a particular document 
that I need to fill out now, a particular document to fill out when the witnesses 
that I'm — 

PN129 

THE COMMISSIONER: A witness statement. 

PN130 

MR FITZGERALD: Witness statements? 

PN131 

THE COMMISSIONER: We can provide you with perhaps redacted examples of 
a witness statement or something. I don't know whether there's some examples -1 
think there are some examples on this — 

PN132 

MR FITZGERALD: On the website. 
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PN133 

THE COMMISSIONER: There might be. 

PN134 

MR FITZGERALD: I will have a look. 

PN135 

THE COMMISSIONER: A witness statement is just really a document that will 
put at the top the name of the matter, Fitzgerald v Woolworths, the number, and 
then it will start off and say - there's a terminology which says - you can frame it 
as an affidavit if you want to which means it has got to be sworn in terms of its 
content, or you can make it as a statutory declaration, or you can make it as an 
unsworn witness statement, but it really just starts off with paragraph 1, "My 
name is -1 am the applicant and I commenced employment" - it's the factual 
circumstances, series of numbered paragraphs and try to confine it to the 
particular circumstances that are directly relevant. We don't want to get -
sometimes we get people that start telling us their life story, to put it bluntly. We 
don't really need to know that in 2004 they had a marriage break-up or something. 

PN136 

MR FITZGERALD: Okay, I understand. 

PN137 

THE COMMISSIONER: We get all this sometimes, but that — 

PN138 

MR FITZGERALD: I will source it on the internet. 

PN139 

THE COMMISSIONER: And the more precise it is - sometimes the best witness 
statements that come forward aren't the ones that are this long, the ones that are 
really precise and hit the target, this is bang, bang, bang, bang — 

PN140 

MR FITZGERALD: It can all be said in two sentences. 

PN141 

THE COMMISSIONER: Don't say things that don't need to be said. It's as 
simple as that. So the witness statements we can try and -1 think you will be able 
to see something that's available about preparing those things, a sort of format. 
We don't get too concerned about the technical construction, what we like to see is 
a clear concise document, numbered paragraphs so that everyone can refer to 
them, otherwise it gets a bit unwieldy to try and work out where we are, numbered 
paragraphs, bang, bang, bang, bang, just set out, and obviously there is going to be 
something that sort of says that the following facts are true and correct to the best 
of my belief and knowledge and I am willing to give this material as evidence in 
the proceedings before the Commission and attest to its truthfulness; that sort of 
thing. 

PN142 
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So that's the witness statements, and then separate to that of course is the outline 
of submissions and you can put in that what you say - you will be asserting that 
you were constructively dismissed and you will say that this is why I believe that 
although I offered my resignation the Commission should find that that 
resignation was in fact the dismissal - it was a constructed dismissal because of 
the actions of the employer and so forth. All right. Anything at all, any other 
clarification you need, Mr Fitzgerald? 

PN143 

MR FITZGERALD: No, that's perfect, thank you. 

PN144 

THE COMMISSIONER: Ms Barclay, is there anything from the respondent's 
side? 

PN145 

MS BARCLAY: Nothing from the respondent, thanks, Commissioner. 

PN146 

THE COMMISSIONER: All right. Very well. We will issue that notice of 
listing and those directions and that will be all that should hopefully be necessary 
to ensure the efficient hearing on 3 March. On that basis the proceedings are now 
adjourned. 

PN147 

MS BARCLAY: Thank you. 

[10.40 AM] ADJOURNED UNTIL FRIDAY, 03 MARCH 2017 
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PN1  
THE COMMISSIONER:  Yes, good morning.  We might start with the 
appearances in the matter, please. 

PN2  
MS N BARCLAY:  Commissioner, Nicole Barclay for the respondent, 
Woolworths, and I'm assisted today by Ian Bennett from Sparke Helmore. 

PN3  
THE COMMISSIONER:  Ms Barclay. 

PN4  
MR S FITZGERALD:  I'm Stephen Fitzgerald, the applicant, previous employee 
of Woolworths Avalon, representing myself. 

PN5  
THE COMMISSIONER:  Mr Fitzgerald, yes, thank you.  Well, the matter is listed 
today for hearing.  Are we all ready to proceed? 

PN6  
MS BARCLAY:  We are. 

PN7  
THE COMMISSIONER:  We are? 

PN8  
MR FITZGERALD:  No, I'm not ready to proceed.  There is a couple of issues I 
have if I could get those sorted out upfront, if it's possible. 

PN9  
THE COMMISSIONER:  Right. 

PN10  
MR FITZGERALD:  Okay, now, on our preliminary hearing I was here.  You 
specifically asked Nicole Barclay if she would have a solicitor or barrister here 
with her.  She said no.  That is on the record.  We have a gentleman here from 
Sparke Helmore, the legal firm representing Woolworths and to me, that seems 
like it's gone against what Nicole Barclay had said at the time and I'm representing 
myself and she has legal representation with her which she said she wasn't going 
to bring in the court or the Fair Work Commission.  Now, do I have - is there an 
issue there or do I just have to go along with that? 

PN11  
THE COMMISSIONER:  Well, Ms Barclay, are you actually representing the 
respondent employer?  What is the role of Mr Bennett in all of this? 

PN12  
MS BARCLAY:  That's correct, Commissioner.  I'll be representing Woolworths 
today.  We don't have any intention to seek leave to have legal representation.  Mr 
Bennett is just simply here to assist me with my paperwork today. 
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PN13  
THE COMMISSIONER:  Right, so he's not going to play any active role - - - 

PN14  
MS BARCLAY:  No. 

PN15  
THE COMMISSIONER:  - - in that I won't be hearing from him at all? 

PN16  
MS BARCLAY:  You won't be hearing from him.  He understands his 
obligations. 

PN17  
THE COMMISSIONER:  Right. 

PN18  
MR FITZGERALD:  Commissioner, the young lady over here in the corner said 
that she was representing Nicole Barclay to manage the paperwork.  So again, we 
have someone here from Woolworths' legal team involved in this case when it 
was specifically said that they wouldn't be.  Behind the scenes I've been 
hammered by this guy, constantly, with constant emails, threats, intimidation, 
bullying;  the same sort of thing that I'm claiming Woolworths has done to me and 
here he is in the court.  So this is again a part of the Woolworths intimidation 
process and I object to him being here.  It's up to you, though.  I mean, I'll go 
along with it if it's protocol and if it's okay for that to happen. 

PN19  
I'm just pointing out that it does go against what this court stands for or this Fair 
Work Commission stands for, which is people representing themselves, no legal 
costs being involved and Nicole Barclay did specifically say she would not have a 
solicitor or barrister here with her.  Here he is. 

PN20  
MS BARCLAY:  I disagree that was said. 

PN21  
MR FITZGERALD:  Well, it's on the record so let's go back over the record.  
That's what she said at the last - at the preliminary hearing we had here you asked 
her specifically would she have a solicitor or barrister with her and she said no.  
Now, I don't think - - - 

PN22  
THE COMMISSIONER:  I don't think I would have asked that question, Mr 
Fitzgerald. 

PN23  
MR FITZGERALD:  No, no - I'm sorry, but you did.  I'm sorry.  I know - I know 
- look, if I knew there was going to be a solicitor or barrister I would have brought 
my own solicitor or barrister so it puts me at a disadvantage, even though he says 
he's only shuffling paperwork we have someone over here shuffling paperwork so 
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why is he here except to build a case against me or to try to cover something up 
somehow?  It's just a point that I think is valid on my behalf because I am now 
disadvantaged because I would have had my own barrister sitting beside me - - - 

PN24  
THE COMMISSIONER:  You want me to adjourn so that you can engage a 
barrister? 

PN25  
MR FITZGERALD:  Pardon? 

PN26  
THE COMMISSIONER:  You want the proceedings adjourned so that you can 
engage a barrister? 

PN27  
MR FITZGERALD:  Well, there's two options there.  I can't afford to engage a 
barrister.  I can probably afford to engage a solicitor.  As pointed out repeatedly 
my wage at Woolworths was only $570 a week.  I'm contending with these 
proceedings because, you know, I can avoid legal costs at this point in time.  So, 
you know, the fact that he is here tends to tell me that something untoward is 
going on and I don't like it.  I would prefer that he was out of the room and not 
involved and Nicole can pass on to him what she wants to pass on to him after the 
case. 

PN28  
MS BARCLAY:  Might I make a suggestion, Commissioner? 

PN29  
THE COMMISSIONER:  Yes. 

PN30  
MS BARCLAY:  If it's - if it pleases you, if we could perhaps proceed today and 
if - and see how the proceedings move forward?  If Mr Fitzgerald becomes 
uncomfortable with Mr Bennett in the room as the proceedings move, perhaps 
then we can address Mr Bennett's conduct in the room.  But I can assure you that 
he is simply here today to assist me with my paperwork and it is my intention that 
I and myself alone will be representing the matter on behalf of Woolworths. 

PN31  
THE COMMISSIONER:  Frequently, Mr Fitzgerald, when there is an argument 
about this question of - it's actually permission for a party to be represented by a 
lawyer or paid agent - when there is an argument about that and the Commission 
sometimes decides that one side will not be granted permission so if I was 
presented with that argument now, which to some extent I am - - - 

PN32  
MR FITZGERALD:  Yes. 

PN33  
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THE COMMISSIONER:  - - I would say that in the circumstances, having regard 
for section 596 of the Act, permission for Woolworths to be represented by 
lawyers or paid agents is refused.  But that then doesn't mean that I have the 
capacity to say to Woolworths that they cannot have the assistance of anyone, 
whoever that might be - - - 

PN34  
MR FITZGERALD:  Okay, yes. 

PN35  
THE COMMISSIONER:  - - a lawyer, a paid agent - they could get the Prime 
Minister in here to assist them.  I couldn't stop that.  All I can do is under section 
596 of the Act refuse permission for the person that's standing there and speaking 
on behalf of Woolworths and conducting the case on behalf of Woolworths to not 
be a lawyer or paid agent.  I cannot do anything sort of behind the scenes to - - - 

PN36  
MR FITZGERALD:  No, okay. 

PN37  
THE COMMISSIONER:  - - to say, "Well, you can't have this person here or you 
can't have that person here."  How they actually configure their assistance in 
respect of the matter is something I have absolutely no control over. 

PN38  
MR FITZGERALD:  Okay, I just wanted to clarify - - - 

PN39  
THE COMMISSIONER:  Very often that does occur, to put it bluntly, that the 
lawyer just instead of standing there and doing the case moves to one side and acts 
- assisting and there is nothing that can be done about that. 

PN40  
MR FITZGERALD:  Okay. 

PN41  
THE COMMISSIONER:  That's just the way it is. 

PN42  
MR FITZGERALD:  I just needed to know what the legal aspects were. 

PN43  
THE COMMISSIONER:  But if you're extremely troubled by that then the only 
way that could be remedied would be for me to say, "Perhaps the best way to level 
the playing field if that's a problem" - - - 

PN44  
MR FITZGERALD:  That's it. 

PN45  
THE COMMISSIONER:  - - "is to get both sides represented." 
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PN46  
MR FITZGERALD:  Okay, well, I'm not in a position to have representation so 
now that I understand what the situation is let's proceed. 

PN47  
THE COMMISSIONER:  All right, okay. 

PN48  
MR FITZGERALD:  Thank you. 

PN49  
THE COMMISSIONER:  Okay, so the record will show that, Mr Fitzgerald, 
you've raised this concern.  I've tried to explain it.  I just don't think that I have the 
power - nor would it be appropriate for me to say that this person or that person 
can't be in the room. 

PN50  
MR FITZGERALD:  Okay, that's fine.  I understand and I appreciate the 
explanation that's - that covers it for me beautifully. 

PN51  
THE COMMISSIONER:  All right.  So are there any other sort of technical or 
administrative-type matters we need to deal with or can we get straight into 
dealing with - - - 

PN52  
MR FITZGERALD:  No, there is one other one that was brought up before came 
into the room if I can mention that now, with your permission? 

PN53  
THE COMMISSIONER:  I don't know what you're going to say. 

PN54  
MR FITZGERALD:  I forgot, yes - I'll say it and then I'll ask for your permission. 

PN55  
THE COMMISSIONER:  Yes, all right. 

PN56  
MR FITZGERALD:  Okay, I'm with you:  okay, request for witnesses to attend 
the court.  Now, I made a specific request in my appendix D dated 1 February 
2017: 

PN57  
As verbally requested by Commissioner Cambridge the following witnesses are 
required to attend court, the FWC, by Ms Nicole Barclay, representing the 
respondent, Woolworths Ltd trading as Woolworths Supermarket.  Witnesses 
to attend court at 10 am on 3 March 2017 at the Fair Work Commission, 80 
William Street:  (1) Andrew Tiller, Woolworths Avalon store manager;  (2) 
William Lose, Woolworths Avalon 2IC manager;  (3) Kamal Khanal, previous 
night captain and day-time team support, Avalon. 
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PN58  
MR FITZGERALD:  Now, Ms Nicole Barclay has informed me that he won't be 
appearing today.  Now, I saw Kamal outside the shop at Avalon every day - I shop 
at Avalon every day;  Avalon supermarket and Kamal was outside, sitting on the 
wall outside Avalon supermarket yesterday at around about 2 o'clock or whatever 
in the afternoon.  Apparently for some reason he can't be here.  Now, he's 
important to my case.  I prepared an entire ream of questions to put to him which 
are really, critically important and for some reason he's not going to be here. 

PN59  
He has been requested to be here and why isn't he here?  That's what I want to 
know.  Nicole suggests that she couldn't get hold of him but he works at 
Woolworths Avalon.  He has Andrew Tiller, the store manager at Woolworths 
Avalon as his superior.  He has 2IC Will Lose as his superior.  Now, they both 
work at Avalon as well.  They both see him every day and there is no reason for 
him not being here.  So what are they trying to hide there?  What is going on and 
it just seems to me that it's extremely untoward that they can do that. 

PN60  
You know, it puts a hole in my defence and it's a very important part of my 
defence, cross-examining him to get the truth out of him.  So, I mean, why isn't he 
here, Nicole?  Can I have an explanation;  a full explanation, please? 

PN61  
MS BARCLAY:  Would you like me to respond?  So I did make attempts to 
contact Kamal.  He works night shift and he only works about two days a week. 

PN62  
MR FITZGERALD:  No, he works day shift. 

PN63  
THE COMMISSIONER:  Please don't interrupt. 

PN64  
MR FITZGERALD:  Sorry. 

PN65  
MS BARCLAY:  Sorry, my understanding was that he works night shift.  I did 
make a couple of calls to him on his mobile number but we weren't able to get a 
hold of each other.  It is correct that Mr Fitzgerald has put in writing that he 
wanted for Mr Khanal to be here today as we also put in writing requests to him to 
have his witnesses available:  can I confirm that Ms Wilesmith and Mr Platter are 
available today? 

PN66  
MR FITZGERALD:  Sorry? 

PN67  
MS BARCLAY:  Can I confirm that Ms Wilesmith and Mr Platter are available 
today? 
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PN68  
MR FITZGERALD:  No, I haven't requested them to be here as witnesses.  I have 
their witness statements but I haven't requested that they be here as witnesses. 

PN69  
MS BARCLAY:  Did you receive a letter from us dated 24 February requesting 
that they be available today? 

PN70  
MR FITZGERALD:  No, I didn't receive that letter. 

PN71  
MS BARCLAY:  I have a copy here of it for you. 

PN72  
MR FITZGERALD:  Okay, well, that's the first I've seen of it. 

PN73  
MS BARCLAY:  It was emailed to the email address.  Would you like a copy, 
Commissioner? 

PN74  
THE COMMISSIONER:  I don't probably need it now. 

PN75  
MR FITZGERALD:  If Woolworths wanted them here as witnesses why didn't 
they request them as witnesses. 

PN76  
MS BARCLAY:  We did in that letter. 

PN77  
MR FITZGERALD:  No, but why are you putting the responsibility - - - 

PN78  
THE COMMISSIONER:  Let's not have a - - - 

PN79  
MR FITZGERALD:  Sorry. 

PN80  
THE COMMISSIONER:  - - discussion between yourselves.  That won't be very 
productive.  Let's - perhaps, Mr Fitzgerald, more for your benefit because you 
probably haven't conducted a matter before the Fair Work Commission before. 

PN81  
MR FITZGERALD:  No, in my paragraph 25 I've explained and outlined I am a 
novice and some - you know, not following protocol can probably be expected to 
some extent.  But, you know, that's in here and that's right, I am a novice.  You 
know, although I have done case study and I've done a few years mercantile law I 
haven't been actually in this situation before.  I understand basic procedure but 
again, there is a sort of air of slight informality about the Fair Work Commission 
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and that's to give employees who have had the wrong thing done against them the 
opportunity to put their case forward without horrendous legal costs. 

PN82  
THE COMMISSIONER:  Well, the Commission would like to think that it 
provides a forum for both sides of the employment equation to get their particular 
circumstances fully ventilated and dealt with.  I was just going to indicate that the 
usual practice - and I probably mentioned this at the pre-hearing conference - is 
that the parties should try to communicate about the matter before the day of 
hearing to avoid there being problems associated with witnesses attending if they 
didn't need to attend because their witness statement is not contested or sorting out 
those sorts of administrative questions. 

PN83  
So there is usually - the Commission tries to encourage a dialogue or some 
communication about these sorts of things.  If there is any uncertainty then the - 
what you might describe as the default position is that if there is a witness 
statement the witness should be here. 

PN84  
MR FITZGERALD:  Okay, well, see, again you can expect deviations from 
protocol because I am a novice at this. 

PN85  
THE COMMISSIONER:  So - - - 

PN86  
MR FITZGERALD:  I'm happy just to proceed on the strength of the witness 
statements without the witnesses being here if that's okay by the Fair Work 
Commission, by yourself. 

PN87  
MS BARCLAY:  We would object to that. 

PN88  
THE COMMISSIONER:  We get the circumstance sometimes where for whatever 
reason there is a witness statement but no witness in attendance for the purposes 
of cross-examination.  Now, one of two things can happen:  the Commission can 
decide not to take that witness statement as evidence and that means that there is 
no regard for it.  It's not part of the evidence.  I think you've got two other 
witnesses that have made witness statements.  Alternatively, what can happen is 
that the witness statements can be admitted but that the evidence that is contained 
in those witness statements has to be treated with great caution because it has not 
been tested. 

PN89  
MR FITZGERALD:  Okay, I understand. 

PN90  
THE COMMISSIONER:  My general practice is that it's usually - unless there is 
some very significant material in those witness statements the general practice that 
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I adopt is to admit the witness statements but to do so on the basis that very 
limited weight can be placed upon the material in those statements in the absence 
of the individual to give the formal testimony. 

PN91  
MR FITZGERALD:  Okay, I understand and accept that.  Look, over the last 
week - as I said I shop at Avalon supermarket every day.  Now, I used to run into 
Cheryl every day down there in the meat department.  She's now no longer meat 
department manager but working part-time there.  I haven't seen her now for more 
than a week in the store and I haven't seen Ray Platter for more than a week in the 
Avalon store, two people I used to run into on a daily basis.  Okay, if I was 
requested to bring them as witnesses, how come they just disappeared?  Where are 
they?  Why isn't Kamal here?  This strikes me as being something untoward going 
on here.  I'm sorry to say it but why isn't Kamal here and why have these two 
people disappeared? 

PN92  
THE COMMISSIONER:  I'm not sure that I can answer any of that but - - - 

PN93  
MR FITZGERALD:  No, I can't either. 

PN94  
THE COMMISSIONER:  - - one would probably say if they're going to be your 
witnesses it's up to you to contact them - - - 

PN95  
MR FITZGERALD:  Okay. 

PN96  
THE COMMISSIONER:  - - and liaise with them and arrange for them to be here. 

PN97  
MR FITZGERALD:  Yes, okay.  Look, let's go back to what you said previously 
about those witness statements being given limited weight.  I'm happy to proceed 
with that. 

PN98  
THE COMMISSIONER:  Well, maybe we have to do that. 

PN99  
MR FITZGERALD:  Yes, that's fine. 

PN100  
THE COMMISSIONER:  But I should give Ms Barclay an opportunity to be 
heard about whether I should adopt that path or completely reject those 
statements. 

PN101  
MR FITZGERALD:  Okay, yes, let's do that. 

PN102  
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THE COMMISSIONER:  Perhaps that is the point that we're up to in terms of the 
proceeding at this juncture.  But I would assume, though, Mr Fitzgerald, I think 
you've made two witness statements. 

PN103  
MR FITZGERALD:  Yes. 

PN104  
THE COMMISSIONER:  So you're here. 

PN105  
MR FITZGERALD:  I am. 

PN106  
THE COMMISSIONER:  I think I've said this before but sometimes the applicant 
in one of these matters is effectively the star witness. 

PN107  
MR FITZGERALD:  Thank you. 

PN108  
THE COMMISSIONER:  So you will have a major role to play in the witness box 
after we deal with the other two witness statements. 

PN109  
MR FITZGERALD:  Okay. 

PN110  
THE COMMISSIONER:  It's clear from what I can ascertain that neither of those 
individuals will be here.  You haven't made contact with them about today.  Is that 
right? 

PN111  
MR FITZGERALD:  No, I intended to talk to both of them personally and, you 
know, Cheryl did say when she wrote the statement that she'd be happy to come in 
to the court but I've been unable to get hold of her in the last week - not that I was 
going to ask her here anyway because I didn't know what the protocol was but just 
to talk to her and reassure her that I was here on her behalf, fighting for her and 
Ray and for every other employee in Woolworths as a result of the behaviour - 
you know, the way they've been treated by Woolworths management. 

PN112  
They both understand that.  I'm not just here for myself.  It's for very employee in 
the store and every employee in Woolworths, the whole company.  If you want to 
go to the bigger picture, the whole of Australian society and we'll cover what's 
going on there as we proceed.  Okay, as far as Cheryl and Ray somehow 
disappearing off the face of the earth and Kamal as well - the three people that 
were really important here gone, somewhere - evaporated - - - 

PN113  
THE COMMISSIONER:  Did you try and telephone either of them? 
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PN114  
MR FITZGERALD:  What I'm trying to say is there is something funny going on 
and it's a form of defence and when you've got to defend yourself you know 
you've done something wrong.  I'm not defending myself.  I'm standing up 
fighting for what's right. 

PN115  
THE COMMISSIONER:  Mr Fitzgerald, it's a simple question.  Did you try and 
phone either of these individuals? 

PN116  
MR FITZGERALD:  No, I didn't.  I didn't try to phone them because I don't have 
their phone numbers. 

PN117  
THE COMMISSIONER:  You've got their address.  Did you go around and knock 
on the door? 

PN118  
MR FITZGERALD:  Well, yes, I could have gone around to Ray Platter's place.  
He lives in Avalon at number - yes, I know the address.  I could have walked 
around there and spoken to him.  You know, like, I - anyway, again, I - - - 

PN119  
THE COMMISSIONER:  Mr Fitzgerald, in the absence of any contact from you 
how would these individuals know to be here today? 

PN120  
MR FITZGERALD:  I didn't know I needed them here.  That's why they didn't 
know they needed to be here, you see?  But again, they've been taken off the scene 
or it appears they've been taken off the scene by Woolworths. 

PN121  
THE COMMISSIONER:  We'll have to press ahead and - - - 

PN122  
MR FITZGERALD:  I think so. 

PN123  
THE COMMISSIONER:  - - and make do as best we can - - - 

PN124  
MR FITZGERALD:  Let's do that, yes. 

PN125  
THE COMMISSIONER:  - - - in the circumstances, but, Ms Barclay, I should be 
providing you with an opportunity to say what you want to about this.  What I'm 
dealing with at this stage in the proceedings is these two witnesses statements:  
one is of a Mr Ray Platter and the other is of a Cheryl Wilesmith. 

PN126  
MS BARCLAY:  That's correct. 
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PN127  
THE COMMISSIONER:  Yes. 

PN128  
MS BARCLAY:  So with respect to those statements we do wish to cross-
examine those witnesses. 

PN129  
THE COMMISSIONER:  Yes. 

PN130  
MS BARCLAY:  We did write to Mr Fitzgerald on 24 February making him 
aware of that fact and we actually said to him that if he did want to rely on those 
statements that they would need to be available to attend today.  We have made 
the witnesses who have tendered our statements on behalf of Woolworths 
available so they will be available to proceed today and with respect to Ms 
Wilesmith and Mr Platter's whereabouts, I have spoken to Mr Platter in the last 
week.  He is contactable.  Ms Wilesmith has been on annual leave but she is due 
back at work on Monday next week. 

PN131  
THE COMMISSIONER:  Yes, but it's clear they're not here today. 

PN132  
MS BARCLAY:  Yes. 

PN133  
THE COMMISSIONER:  We're trying to make the most efficient use of the time 
we've got allocated for this as we can. 

PN134  
MS BARCLAY:  Yes. 

PN135  
THE COMMISSIONER:  So I'm presented with a position where I could just 
refuse to take that evidence in the form of those witness statements or I could take 
it, excepting that for whatever reason - perhaps inexperience and whatever - has 
led to the fact that those individuals aren't here.  You don't have an opportunity to 
cross-examine them and if I do take that material - and it's not extensive material - 
then there has to be clearly very limited weight that could be placed upon it.  So I 
hear what you say about this and there is no criticism of the approach that you've 
taken in respect of communicating on this but in the circumstances what I'm 
inclined to do is to accept those witness statements.  Clearly the record will show 
that the individuals haven't attested to that material.  The documents appear to be 
personally signed but there is verification of that.  But I'm inclined to take the 
statements indicating that I will treat them with a great deal of caution and there 
will be only limited weight that could be placed upon the material that is 
contained in those statements. 

PN136  
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MS BARCLAY:  Sure - in the first instance we would request that they not be 
admitted into evidence. 

PN137  
THE COMMISSIONER:  Yes. 

PN138  
MS BARCLAY:  However, if it is your view that you would like to admit them 
into evidence then we would say that they should be given very limited weight, 
given the circumstances that we find ourselves in. 

PN139  
THE COMMISSIONER:  Yes, all right.  Well, I propose to admit the statements 
and to provide for only limited weight for the material that's contained in the 
statements. 

PN140  
MS BARCLAY:  Thanks, Commissioner. 

PN141  
THE COMMISSIONER:  So the first document - - - 

PN142  
MR FITZGERALD:  Commissioner, can I just say something while we're still on 
this subject, please? 

PN143  
THE COMMISSIONER:  I thought you were happy with that? 

PN144  
MR FITZGERALD:  No, I just need to say one more thing:  this concerned me 
immensely and I've got a sore knee, that's why I'm not standing up.  It puts quite a 
bit of pressure on my leg so if it's okay if I sit down to talk rather than stand up 
like Nicole Barclay. 

PN145  
THE COMMISSIONER:  It's a matter for you.  I've had very experienced and 
learned barristers tell me that even if they're struggling they'll stand up because 
they believe what they say is taken notice of if they stand. 

PN146  
MR FITZGERALD:  Okay, I'll stand up. 

PN147  
THE COMMISSIONER:  But it's a matter for you:  I'm not too troubled. 

PN148  
MR FITZGERALD:  This letter here - this letter dated 24 February 2017, 
addressed to me, Stephen Fitzgerald, where I live (address supplied), requesting 
the presence of Cheryl Wilesmith, who's on annual leave and Ray Platter - I check 
my letter box every single day.  I have a lot of correspondence with people in high 
places:  government departments, state premiers, attorney-generals, federal 
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ministers and, you know, I do what I do there.  This letter never arrived to me.  I 
did not get this letter.  Now, I've got reams of correspondence at home from 
people I received replies from:  health ministers, state and federal ministers, the 
police commissioners. 

PN149  
THE COMMISSIONER:  You've written to the President of the United States of 
America. 

PN150  
MR FITZGERALD:  I check my letter box every day.  This letter was not sent to 
me, okay?  It was not sent. 

PN151  
THE COMMISSIONER:  Well, it may have been sent but you might have - 
perhaps it's got lost in the volume of material that comes through your place. 

PN152  
MR FITZGERALD:  No, I'm sorry, I don't miss a thing when it comes to the mail 
because it's so important to me.  Letters and communication are your evidence and 
this is what I respond to when I'm writing to people.  Every letter that I get I keep 
and file accurately - - - 

PN153  
THE COMMISSIONER:  Yes. 

PN154  
MR FITZGERALD:  - - so that I have an ongoing list of exactly what's going on 
in procedures and this letter never arrived.  This is a complete fabrication, this 
letter. 

PN155  
THE COMMISSIONER:  I don't know that you can draw that conclusion.  There 
are - you see, you can't say that the letter is a fabrication. 

PN156  
MR FITZGERALD:  No, the letter is not a fabrication.  It wasn't sent to me. 

PN157  
THE COMMISSIONER:  Well, you can't say that either. 

PN158  
MR FITZGERALD:  Well, okay, it wasn't delivered. 

PN159  
THE COMMISSIONER:  No, you can't say that either. 

PN160  
MR FITZGERALD:  Okay. 

PN161  
THE COMMISSIONER:  What you can say is that you haven't received it. 
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PN162  
MR FITZGERALD:  Yes, that seems too simple but I'll say it now:  I didn't 
receive it. 

PN163  
THE COMMISSIONER:  Well - and we can blame Australia Post, perhaps. 

PN164  
MR FITZGERALD:  They're getting better. 

PN165  
THE COMMISSIONER:  As I think I said 10 or so minutes ago - or maybe longer 
- the default position is with these things that if you've got witnesses, the default 
thing is to bring the witnesses.  They're not here so I think we just need to press 
ahead. 

PN166  
MR FITZGERALD:  I'll go back to a different point.  Can we just ask - just this 
once, could you ask the representative of Sparke Helmore and look him in the 
eyes - you know how to pick up body language if someone's lying - could you ask 
him if he posted this to me? 

PN167  
THE COMMISSIONER:  I don't intend to do that. 

PN168  
MR FITZGERALD:  Okay. 

PN169  
THE COMMISSIONER:  What I'm intending to do is to actually have the witness 
statements that you've filed and served admitted. 

PN170  
MR FITZGERALD:  Okay, well, that satisfies me then. 

PN171  
THE COMMISSIONER:  Good. 

PN172  
MR FITZGERALD:  But this is not worth the paper it's written on. 

PN173  
THE COMMISSIONER:  Well, we won't get too troubled by that.  Let's just, as I 
say, try and do the best we can in the circumstances that we're presented with.  So 
on that basis this document is going to be marked as exhibit 1.  It might be a good 
idea if you've got a pen there, Mr Fitzgerald - - - 

PN174  
MR FITZGERALD:  No, sorry, can you just - I missed it.  My mind was just in 
another place for a second. 

PN175  

203 of 378



 

IAB\LBR\60441563\1 

THE COMMISSIONER:  Yes, just take it slow.  Exhibit 1 is the witness 
statement of Ray Platter dated 29 January 2017. 

EXHIBIT #1 WITNESS STATEMENT OF RAY PLATTER DATED 
29/01/2017 

PN176  
THE COMMISSIONER:  If you've got a copy of that document there somewhere 
- - - 

PN177  
MR FITZGERALD:  I do. 

PN178  
THE COMMISSIONER:  You could probably write on the top of it exhibit 1 so 
we all know what we're talking about. 

PN179  
MR FITZGERALD:  Okay. 

PN180  
THE COMMISSIONER:  So exhibit 1, statement of Ray Platter dated 29 January 
2017.  Now, the second document and the second piece of evidence in this matter 
will be marked as exhibit 2 and exhibit 2 is described as the statement of Cheryl 
Wilesmith dated 29 January 2017 - exhibit 2. 

EXHIBIT #2 WITNESS STATEMENT OF CHERYL WILESMITH 
DATED 29/01/2017 

PN181  
THE COMMISSIONER:  All right, so we've got exhibit 1 and exhibit 2 so now, 
Mr Fitzgerald, the rest is really up to you.  I can indicate that there is a standard 
sort of protocol for assisting unrepresented individuals. 

PN182  
MR FITZGERALD:  Yes. 

PN183  
THE COMMISSIONER:  I've got and identified two witness statements that have 
been filed;  witness statements of yours.  One is dated 1 February 2017 and the 
other is dated 1 March 2017.  The process now is that we're starting to take your 
evidence and at this point in the proceedings, if you wanted to you could make 
some opening remarks about the matter but you don't have to.  It's up to you.  But 
then I think the substantial evidentiary material is found in these two witness 
statements of yours.  So at some point you will need to go into the witness box - - 
- 

PN184  
MR FITZGERALD:  Yes, that's fine. 

PN185  
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THE COMMISSIONER:  - - and take those statements with you and then as there 
is no-one there to ask you some fundamental questions I'll do that job for you and 
seek to have that material included as evidence in the proceedings and then the 
other side is entitled to cross-examine you on that material.  Do you follow all of 
that? 

PN186  
MR FITZGERALD:  Yes. 

PN187  
THE COMMISSIONER:  Good. 

PN188  
MR FITZGERALD:  Okay, I'll just - I don't have anyone to assist me with 
paperwork here so I'll be seen to be shuffling around a bit. 

PN189  
THE COMMISSIONER:  That's all right.  We'll give you plenty of opportunity to 
get all the paperwork organised. 

PN190  
MR FITZGERALD:  Okay, I will make an opening statement just off the cuff. 

PN191  
THE COMMISSIONER:  Right. 

PN192  
MR FITZGERALD:  I didn't actually plan for it because I didn't know what was 
going on.  Well, the reason I'm here is because of conduct by Woolworths 
managers in relation to the way they treated not just me but four other staff 
members at Avalon.  That's been outlined in both my witness statements, 
supported by exhibit 1 and exhibit 2.  The activity to me, and the way that it was 
conducted, and after doing extensive research on what the legal position is in 
relation to bullying, harassment - unlawful bullying and harassment, unlawful 
unfair dismissal in the case of Sanjay Saar and Tenny Han, removing them 
without consideration of a redundancy payment, to me because - like, I associate 
with people. 

PN193  
I get close to people and after eight years down at Woolworths Avalon they're my 
family.  They're an extended family.  I shop there every day.  I worked there every 
day and I like people.  I'm a people person.  It really concerned me when the new 
manager, Andrew Tiller, came into the store apparently in March 2016 - although 
I didn't become aware of them until May 2016 - they worked the day shift.  I 
worked the evening shift and there wasn't any cross-over for two months there.  
But what they did to me and what they did to those people is what drives this 
forward. 

PN194  
That's why I'm here today:  to protect them and to protect me and I have an issue 
with being treated unfairly.  You know, it really gets my back up.  You know, I 
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fight and I will keep fighting.  I don't give up.  I don't stop until there is a 
resolution.  You know, that's why I'm here today and that's why I'm prepared to 
take this further if things don't go how I planned them to go here.  They can go to 
the district court, that's fine.  That's my position in it.  If anyone wants to do some 
background research on me - you can get that on my website - you'll understand 
exactly the person that I am and exactly why I do these things. 

PN195  
It's to really control - protect society at large.  You know, I see a lot of untoward 
things going on in society and I come from a line of people who have fought to 
protect Australian society.  My great-grandfather in the first world war, my 
grandfather in the second world war, my father in Korea and I was conscripted to 
Vietnam.  My grandfather on my mother's side died in the second world war 
fighting for this country and it's worth fighting for.  What I see going on today 
really upsets me and rubs me the wrong way and I'm putting my life on the line 
the same way my grandfather did on my mother's side. 

PN196  
I'm prepared to fight for it so I am here to fight for it.  Close. 

PN197  
THE COMMISSIONER:  All right, thank you.  Now, have you got those two 
witness statements?  You want to take them with you into the witness box? 

PN198  
MR FITZGERALD:  Okay, and - my two witness statements? 

PN199  
THE COMMISSIONER:  Yes, your two witness statements are what we need to 
concentrate on. 

PN200  
MR FITZGERALD:  Let's do that;  let's do that.  I'll just have a sip of water. 

PN201  
THE COMMISSIONER:  Yes, there's more water in the witness box so don't be 
too worried about that. 

PN202  
MR FITZGERALD:  I'm good with the pen.  The pen is mightier than the sword.  
With the talk I'm okay but my mouth dries out. 

PN203  
THE COMMISSIONER:  Yes. 

<STEPHEN FITZGERALD, SWORN [10.46 AM] 

EXAMINATION-IN-CHIEF BY THE COMMISSIONER [10.45 AM] 

*** STEPHEN FITZGERALD XN THE COMMISSIONER 
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THE COMMISSIONER:  Mr Fitzgerald, I'm going to ask you some questions 
now which if you had someone representing you they would do this.  But because 
you don't this is the assistance the Commission provides for unrepresented 
individuals.  Now, can I confirm you are the applicant in these 
proceedings?---Yes, I am. 

PN205  
You have made two witness statements in respect of these proceedings?---Yes. 

PN206  
The first of those statements that you've made is dated 1 February 2017.  It has 13 
numbered paragraphs.  Do you have that with you?---I do. 

PN207  
Now, under oath do you say that the contents of that are true and correct to the 
best of your belief and knowledge?---The contents of this are true and correct and 
not just to the best of my knowledge but they are true and correct - and also to the 
best of my knowledge. 

PN208  
Thank you.  Do you seek to have that document admitted as evidence in these 
proceedings?---I do, yes. 

PN209  
Is there any objection to the admission of that document? 

PN210  
MS BARCLAY:  No objection. 

PN211  
THE COMMISSIONER:  Thank you.  The document will be admitted and 
marked as exhibit 3?---Can I go and get my pen? 

EXHIBIT #3 FIRST WITNESS STATEMENT OF STEPHEN 
FITZGERALD DATED 01/02/2017 

PN212  
THE COMMISSIONER:  We'll get you a pen?---Thanks. 

PN213  
Exhibit 3 is described as witness statement of the applicant dated 1 February 2017 
- exhibit 3.  Now, Mr Fitzgerald, you've made a further witness statement, a 
document dated 1 March 2017.  This has 77 numbered paragraphs and some 
attachments.  Do you have that document with you there?---Correct, yes. 

PN214  
Do you say that the contents of that document are true and correct to the best of 
your belief and knowledge?---They are true and correct to the best of my belief 
and knowledge, yes. 
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PN215  
Do you seek to have that material admitted as evidence in these proceedings?---I 
do seek to have this admitted as evidence, yes. 

PN216  
Yes.  Is there any objection to the admission of that document? 

PN217  
MS BARCLAY:  No, I better not. 

PN218  
THE COMMISSIONER:  Beg your pardon? 

PN219  
MS BARCLAY:  No objection. 

PN220  
THE COMMISSIONER:  Thank you.  The document is tendered and admitted 
and this will be marked as exhibit 4. 

EXHIBIT #4 FURTHER WITNESS STATEMENT OF STEPHEN 
FITZGERALD DATED 01/03/2017 

PN221  
THE COMMISSIONER:  Exhibit 4 is described as the further witness statement 
of the applicant which is dated 1 March, 2017 - exhibit 4.  That is the extent of the 
assistance that the Commission can provide.  You have now - both of your 
witness statements form part of the evidence in this matter.  They've been marked 
as exhibit 3 and 4.  I'll now invite any cross-examination from Ms Barclay. 

PN222  
MS BARCLAY:  Thanks, Commissioner. 

CROSS-EXAMINATION BY MS BARCLAY [10.49 AM] 

PN223  
MS BARCLAY:  Mr Fitzgerald, I'm going to ask you some questions now about 
your statements, okay?---Yes - which statements? 

PN224  
I'll work you through as we go through?---Exhibit 3 or - - - 

PN225  
Can you first confirm for me that your case as detailed in your Fair Work 
Commission application dated 27 November is that you were bullied, harassed 
and intimidated by Mr Lose and that this forced your resignation?---That's correct. 

PN226  
That's correct?---Mr Lose's name Mr Lose or Mr Lose? 
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PN227  
I'll refer to him as Mr Lose?---Okay, well, Lose is actually a northern German 
name.  Most of those people ended up in Wales.  Lose is actually a Dutch 
variation - L-o-s-e-e, so the correct pronunciation of his name is Lose.  Just as a 
point of note - I mean, why would he call himself Lose when his name is Lose?  
Does he have an issue with his name?  Is there an inferiority complex here or 
something? 

PN228  
THE COMMISSIONER:  Mr Fitzgerald, your role as a witness is not to engage in 
debate - - -?---Paragraph 25. 

PN229  
- - but to just listen carefully to the questions you are asked?---I shall. 

PN230  
Then answer them as accurately and as succinctly as you can?---Okay - I won't 
need to refer to these because that's - when you're telling the truth you don't need 
to look at stuff.  Continue. 

PN231  
MS BARCLAY:  Okay - is it correct that you've indicated that although Mr Lose 
started at the Avalon supermarket in around March 2016 that you had minimal 
interactions with him until late May 2016?---That's correct. 

PN232  
You allege that the majority of the alleged bullying and harassment occurred in 
June 2016?---That's correct. 

PN233  
You commenced a period of leave on or around early July 2016?---That's correct. 

PN234  
You provided medical certificates for that leave?---That's correct. 

PN235  
Did the medical certificates that you provided indicate that you had a medical 
condition and would be unfit for work?---No, they didn't.  That was the matter that 
I discussed with my treating medical professionals and that is confidential 
between myself and my medical professionals. 

PN236  
Sure - so the medical certificates didn't indicate the reasons for your 
absence?---No - I mean, you don't legally have to do that, do you? 

PN237  
A yes or no answer is fine?---Sorry, okay - no, they didn't. 
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Okay, and did these medical certificates disclose that the reason for your absence 
was work-related?---No. 

PN239  
You resigned on 27 November 2016?---That's correct. 

PN240  
You completed or otherwise had prepared your application to the Fair Work 
Commission for unfair dismissal remedy on 27 November 2016?---I took three 
weeks' leave after the sick leave to recuperate from the physical damage done to 
me by the treatment of CLL.  I have chronic lymphocytic leukaemia, as I outlined 
in exhibit 4. 

PN241  
So my question to you is did you have your application to the Fair Work 
Commission dated 27 November prepared at the time of your resignation?---I did. 

PN242  
Thank you.  Okay, Mr Fitzgerald, do you agree that bullying is defined as 
repeated, unreasonable behaviour directed towards a person that creates a risk to 
health and safety?---Absolutely, yes. 

PN243  
Do you agree that harassment is defined as conduct or behaviour towards a person 
that is unwelcome, unwanted or uninvited and that a reasonable person would 
anticipate may humiliate, offend or intimidate?---Yes. 

PN244  
Yes?  Do you agree that conduct or behaviour that is reasonable management 
action does not constitute bullying and harassment?---Yes, that's correct. 

PN245  
Okay.  Commissioner, am I able to show Mr Fitzgerald a copy of the Woolworths 
appropriate workplace behaviour policy? 

PN246  
THE COMMISSIONER:  If you've got a copy my associate will take it around. 

PN247  
MS BARCLAY:  Thank you.  Okay, Mr Fitzgerald, can I ask you to please go to 
page 4 of the policy that you've just been handed?  You will see that there is a 
table here and that at the bottom of the table there is a title, "Bullying does not 
include"?---Yes, I've read through this.  I understand. 

PN248  
You can see that table?---Yes. 

PN249  
Can I ask for you to please read the lines where it says, "Examples of reasonable 
management action can include"?---Which line is that one? 
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PN250  
It's in the third juncture of the table?---At the top of the page? 

PN251  
At the third juncture?---The third juncture - and which point? 

PN252  
It says, "Examples of reasonable management action can include" - if you could 
read out those dot points for me, please?---Yes, just count the points down for me 
and tell me which point it is. 

PN253  
I would like for you to read each of them?---What? 

PN254  
Each of them - if you could read each of them, please?---Each of them, I see:  
"Reasonable management action taken in a reasonable way.  Examples of 
reasonable management action can include informing and managing a team 
member about unsatisfactory work performance, including undertaking 
performance management;  informing and dealing with inappropriate behaviour, 
including taking disciplinary action;  setting reasonable performance goals, 
standards and deadlines;  rostering and allowing work where requirements are 
reasonable;  transferring a team member for operational reasons;  allocation of 
work in accordance with terms and conditions of employment and company 
practice;  deciding not to select an employee for promotion where a reasonable 
process is followed;  implementing organisational changes or restructuring;  
reasonable directions by management;  termination of employment. 

PN255  
Thank you.  Do you agree that these are examples of reasonable management 
action?---I do indeed, yes. 

PN256  
In your most recent statement - so this would be exhibit 4 - you have stated that 
Woolworths preach one thing but do the opposite?---Yes. 

PN257  
Do you agree?---Yes. 

PN258  
Okay.  Am I correct that you have said this is because you believe Woolworths 
may have a range of policies and procedures but in your view but this is not - - -
?---Sorry, I am a little bit hard of hearing. 

PN259  
Yes?---So this ear I'm 100 per cent deaf in and luckily we're situated here so I've 
got my good ear pointed towards you but I still need you to slow down a little bit - 
- - 
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Slow down?--- - - when you talk and if you can do that, and articulate clearly we'll 
get through this a lot quicker.  Can you repeat that again, please? 

PN261  
Sure:  so am I correct that you have said because Woolworths may have a range of 
policies and procedures but in your view these are not necessarily adhered to?  Is 
that your view?---Not necessarily what? 

PN262  
Adhered to?---Adhered to - where did I say that? 

PN263  
I'm asking you a question?---It's not in here?  No, they're not actually not just - not 
necessarily adhered to.  In my circumstances and the circumstances of the other 
four employees that were impacted at Woolworths that I have referred to in my 
statements exhibit 3 and exhibit 4, they were definitely not adhered to. 

PN264  
Okay.  So although you may not necessarily consider that the policies or 
procedures to be effective, in other words, you are familiar or aware of those 
policies and procedures at Woolworths?---They don't train you in any of this 
during induction or at any time during your working.  They don't actually train 
you a great deal of anything.  They throw you in the deep end and you learn to get 
along.  So what you're talking about there - no, it's not specifically outlined by 
anyone to any employee, including me.  That's probably the best way to answer 
that. 

PN265  
When the Commissioner's associate handed you this document, though, you said 
that you were familiar with this document?---No, that was never handed to me by 
anyone in Woolworths, ever. 

PN266  
My question to you is when the Commissioner's associate handed you this 
document - - -?---Who handed me that? 

PN267  
The Commissioner's associate?---Just then?  Yes, right - go on. 

PN268  
You said that you were familiar with this document?---I had read through it 
loosely.  I'm more familiar with it now.  I can't memorise all of that.  It's 
impossible. 

PN269  
But you were familiar with it?---Well, I'm familiar with it now. 

PN270  
When the Commissioner's associate handed you the document you said you were 
familiar - - -?---Was I familiar with the actual document, its existence? 
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PN271  
Yes?---Not really, no - no, I wasn't familiar with it.  I'm just trying to recall where 
I saw this once before.  It appeared on the surface that it had been - you know, I 
went through quite a lot of stuff that was presented to me by you and this actual 
form, now that I take a closer look at it and look at the cover of it - is it part of 
Woolworths' policy to give this to every employee? 

PN272  
We can move on.  It's okay.  I think you've answered my question?---No, in that 
case - that's the answer to the question.  I'm not entirely familiar with it - - - 

PN273  
Okay?--- - - other than it being handed to me now, okay? 

PN274  
So you've undergone training, and have you been provided information on things 
like the code of conduct during the course of your employment?---Just slow down 
a little bit - - - 

PN275  
Sure?---Information on - - - 

PN276  
Have you undergone training and have you been provided with information during 
the course of your employment on things like the code of conduct?---No. 

PN277  
Okay, so I have some records in front of me which - with your permission, 
Commissioner - I'd like to show to the applicant of training that you have 
completed with Woolworths and those training records will show that you have in 
fact been trained in the code of conduct?---Okay, can I say something now?  Am I 
allowed to do that?  No, okay. 

PN278  
Thank you?---2010 - seven years ago.  Yes, continue. 

PN279  
Okay - can you direct your attention to the piece of paper that looks like 
this?---Yes. 

PN280  
Does this piece of paper say towards the end that you completed Woolworths Ltd 
code of conduct training in 2008 and 2010?  You'll find this in the last five 
lines?---Okay, now, there is a reason for this and I'll get on to that when I get a 
chance.  It does say that there.  Whether or not that actually happened, I dispute. 

PN281  
Okay, well, this is a record of training that our records indicate that you have 
completed?---I know.  I know how Woolworths operates and I know what training 
they give and it's pretty much zero. 
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PN282  
Can you also refer to line - about 13 up from the bottom?---Yes, go on. 

PN283  
Does that line say that you completed training focus bullying and 
harassment?---Training for bullying and harassment - yes, it does say that, say.  
But, see, I wasn't the one doing the bullying and harassment.  They should have 
given this to the managers. 

PN284  
Just a yes or no answer is fine?---It does say that here.  Again, though, I would 
like to - I can't stress anything, can I? 

PN285  
All right, can you also please refer to the piece of paper that has been handed to 
you that looks like this?---I can, yes. 

PN286  
This piece of paper is titled, "Training focus:  bullying and harassment, training 
TCR", is that correct?---That's correct. 

PN287  
Okay.  Does the statement say that you participated in this piece of training on 30 
January 2011?---It does say that. 

PN288  
Is the document signed by you?---It is, indeed. 

PN289  
Okay?---Would you like to know the reason why?  No, of course you wouldn't. 

PN290  
Okay.  I've also provided you with a piece of paper that looks like this?---Will I 
get a chance to respond to this?  I'm just wondering will I get a chance to respond 
to this?  I'd like to clarify what's going on here and tell you what the procedures 
are that I understand and why these forms have been signed.  I would really like to 
- I mean, unless we're trying to do a cover-up I'd like to explain how these forms 
came to be signed.  Continue, please. 

PN291  
Okay, this piece of paper, Mr Fitzgerald?---Where's that one gone?  Okay, yes, 
got it. 

PN292  
So this piece of paper is titled, "Your code and conflict declaration", is that 
correct?---Code and conflict - it says that, yes. 

PN293  
Okay.  Can you please read for me what this part of the document says?---The 
whole top part? 
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PN294  
Yes, please?---It's pretty blurry and my vision is not as good as it could be so - - - 

PN295  
Shall I read it to you?---Yes, you can read it out for me, thanks. 

PN296  
Okay.  The document says:  "As an employee of the Woolworths Ltd group I 
acknowledge that I have read and understood my obligations to Woolworths as 
detailed in the policies and procedures outlined in the code of conduct"?---Yes, 
okay, yes. 

PN297  
Okay?  This document is signed by you on 12 October 2010.  Can you confirm 
that?---Yes. 

PN298  
Thank you.  Okay?---Hang on a sec.  Can I just lodge a formal complaint here? 

PN299  
THE COMMISSIONER:  You're lodging a formal complaint?---Well, I mean, I'm 
just - the representative from Sparke Helmore is supposed to be just shuffling 
paperwork but he's giving advice?  Is that okay?  It's all right?  We're going along 
with that?  Of course we are.  Yes, continue. 

PN300  
MS BARCLAY:  Okay.  Can I seek to have the documents that have just been 
shown to the applicant admitted in evidence? 

PN301  
THE COMMISSIONER:  Yes, well, I haven't seen them. 

PN302  
MS BARCLAY:  I have a copy for you. 

PN303  
THE COMMISSIONER:  I think some of it's already in evidence or it's about to 
be - isn't some of this attached to - - - 

PN304  
MS BARCLAY:  No, not these documents, Commissioner?---Why wasn't that 
given to me when they had an opportunity to?  Why give it to the Commission 
now?  I'm just wondering. 

PN305  
Because I asked you a question around whether you were familiar with these 
policies and you said that you were not.  So I am seeking to have them admitted in 
evidence -  - -?---Yes, but I'd like to explain why that is if I had an opportunity 
to?  I'm not allowed to do that? 
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PN306  
This is not that opportunity?---Well, that's really - - - 

PN307  
THE COMMISSIONER:  I might give you that opportunity later?---Thank you.  
Please do, yes. 

PN308  
MS BARCLAY:  Thank you. 

PN309  
THE COMMISSIONER:  But the documents I'm being given now, I think, 
contain your signature, do they not?---That's correct, yes. 

PN310  
So I think to that extent they have been verified as documents you have signed 
and so I think that it's appropriate to admit them as evidence.  The first document, 
which will be marked as exhibit 5, is a copy of a document headed, "Your code 
and conflict declaration", dated 12/10/2010 - exhibit 5. 

EXHIBIT #5 WOOLWORTHS CODE AND CONFLICT 
DECLARATION SIGNED BY APPLICANT DATED 12/10/2010 

PN311  
THE COMMISSIONER:  The second document is a document - a copy of a 
document headed, "Training focus:  bullying and harassment", and this document 
is dated 30/01/2011.  That will become exhibit 6. 

EXHIBIT #6 WOOLWORTHS DOCUMENT TITLED "TRAINING 
FOCUS:  BULLYING AND HARASSMENT" DATED 30/01/2011 

PN312  
THE COMMISSIONER:  Exhibit 6, copy of, "Training focus:  bullying and 
harassment", dated 30/01/2011 - exhibit 6.  Thank you, Ms Barclay. 

PN313  
MS BARCLAY:  Was there a third document? 

PN314  
THE COMMISSIONER:  A third one?  The first document that you handed up? 

PN315  
MS BARCLAY:  A type-written copy? 

PN316  
THE COMMISSIONER:  "Appropriate workplace behaviour code of conduct" - 
that document?  Is that the one - - - 
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MS BARCLAY:  So you've admitted the exhibits 5 and 6.  There have been a 
third document.  It looks like it's been type-written. 

PN318  
THE COMMISSIONER:  Hang on - is this - - - 

PN319  
MS BARCLAY:  That's the one, yes.  We'd also seek to have that included. 

PN320  
THE COMMISSIONER:  What is that document, though?  That's the training 
history records of Woolworths, is it? 

PN321  
MS BARCLAY:  Correct. 

PN322  
THE COMMISSIONER:  All right.  So that document will become exhibit 7. 

EXHIBIT #7 WOOLWORTHS TRAINING HISTORY RECORDS OF 
THE APPLICANT DATED 07/02/2017 

PN323  
THE COMMISSIONER:  Exhibit 7 is described as training history document of 
the applicant which is dated 07/02/2017 - exhibit 7. 

PN324  
MS BARCLAY:  Are we ready to proceed?  Okay, Mr Fitzgerald;  at paragraph 
56 of exhibit 4, dated 1 March 2017 - - -?---Paragraph? 

PN325  
56?---Yes, yes. 

PN326  
You have referred to a range of directives arising out of Woolworths' internal 
performance scorecard for the Avalon supermarket?---Pardon?  Are we on the 
same page here?  Exhibit 4? 

PN327  
Correct - page 10?---Page 10, paragraph - - - 

PN328  
Okay, so I'm going to - - -?---This astonishes me.  You know, I mean, I was told 
that there would be no solicitor or barrister here and yet you're sitting there giving 
advice, okay? 

PN329  
THE COMMISSIONER:  Mr Fitzgerald - Mr Fitzgerald, we've dealt with 
this?---Sorry, it just, you know, takes away the fairness of the thing.  Continue. 

*** STEPHEN FITZGERALD XXN MS BARCLAY 

217 of 378



 

IAB\LBR\60441563\1 

PN330  
MS BARCLAY:  Okay, so you have referred to a range of directives arising out 
of Woolworths' internal performance scorecard for the Avalon - - -?---Can I have 
the opportunity to read this, please?  Can I do that? 

PN331  
Sure?---Can I do that now or would you like to read it out to me? 

PN332  
That's fine, if you would like to read it?---Okay - "Keeping in my previous 
submissions and witness statements" - - - 

PN333  
You don't need to read it out loud?---What? 

PN334  
You don't need to read it out loud?---I'd rather repeat it out loud.  It is that okay? 

PN335  
That's fine?---"Keeping in mind my previous submissions and witness statements 
it should be noted here that Mr Will Lose and store manager Andrew Tiller were 
appointed to the Woolworths Avalon store in or around March or April 2016 
although because they worked the day shift and I worked the evening shift I didn't 
become aware of them until late May 2016.  All the trouble in the store started in 
June 2016 and it appears Andrew and Will have the above directive clearly in 
mind."  Okay, well, the above directive is paragraph 55 if anyone wants to read it 
- "have the above directive clearly in mind.  That's when the trouble started.  The 
Woolworths code of conduct evaporated when they materialised."  Okay, yes, 
continue. 

PN336  
Sorry, I'm referring to paragraph 55:  my mistake?---Okay, well, let's go back and 
try that again.  Paragraph 55 - you are referring to paragraph 55 or 56?  Let's 
clarify it now. 

PN337  
Okay, sorry, 56:  you've stated that, "It appears that Andrew and Will have this 
directive clearly in mind and it is when the trouble started"?---Well, let's - let's tell 
everyone what the directive is, okay?  Can I do that or not? 

PN338  
So my question to you is in paragraph 56 of your statement - - -?---No, but let's 
clarify paragraph 55 first.  That's what they've got clearly in mind so why wouldn't 
we clarify that? 

PN339  
My question to you is - - -?---Okay, yes, go on. 
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- - - paragraph 56 you have stated:  "It appears that Andrew and Will have this 
directive clearly in mind and it is when the trouble started."  Is that 
correct?---That's correct, yes. 

PN341  
Okay.  Is it correct that you are therefore indicating that the alleged bullying was 
due to matters arising from this performance scorecard?---I have to digest that a 
second.  Arising from the performance scorecard - "Woolworths utilised the 
performance scorecard comprising five measures to assess the performance of its 
stores nationally.  I'm aware that that store has been given a mandate to implement 
initiatives to improve store performance as a result of the store scorecard 
performance in the 2015/2016 financial year.  The store is under pressure to 
improve store standards in line with Woolworths internal performance scorecard.  
As a result there is or has been a need for store managers to emphasise 
expectations around performance and conduct.  This was a directive across the 
store and not directed particularly at anyone or any particular employee."  It's a 
possibility:  I have not said that that is the reason that it's - it's evidence that they 
were directed to undertake a process of change in the Avalon store and that 
change included getting rid of all the internal management from the store because 
that is what the evidence suggests and that is precisely what happened.  I put this 
forward as a possible motive for their actions. 

PN342  
Understood - so do you agree that the performance scorecard referred to focusses 
on the store's performance and not directed at particular individuals?---Yes, I do. 

PN343  
Okay?---Yes, the store and who runs the store? 

PN344  
That's a - - -?---The internal managers. 

PN345  
- - sufficient answer?---So therefore, you can't say, "store."  The store does 
nothing.  It's bricks and mortar.  The people in the store, the personnel;  there's 
your asset in Woolworths and that asset was beaten out of the store.  Continue. 

PN346  
Do you agree that the appointment of Mr Lose and Mr Tiller was intended to help 
improve the performance of the store generally?---No, I - you know, I'm not 100 
per cent certain that that was the reason that they were sent into the store because, 
you know, from my observation of what's happened there it hasn't improved at 
all.  It's gone backwards. 
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you know, cuts a hole in what's happening.  From my observation when they came 
in and the state that the store was in and had been to get into and nothing was 
being done about appearance of the store, which I also elaborate on in here - I did 
mention to the store manager that things could be done to improve the look of the 
store, which she straight away resented me actually putting an opinion forwards 
although I'm like that.  I like to see things get better.  I have money invested in 
Woolworths.  I have shares there and I wanted to see the store operating at its 
best.  Now, they did nothing when they first came in to do that.  What they did 
was - well, I mean, Will works really hard, okay?  He was good.  But, I mean, he's 
a bit of a bulldozer but that's fine.  I have no issue with that.  Andrew is a bit 
quieter and tends to hang back a bit. 

PN348  
Mr Fitzgerald, that wasn't my question to you?---I know but I'm trying to 
elaborate here, because, you know, really the path you're leading down is 
untoward.  You really need to know that - the Fair Work Commission needs to 
know the big picture here. 

PN349  
I object to what you're saying.  That's not a fair comment.  I'm going to move on, 
okay?---Yes, okay. 

PN350  
So I understand that you considered yourself to be a strong performer at your role 
with Woolworths?---I worked extremely hard five hours straight, yes.  Yes, I was 
a strong performer and they found out how strong I was because they both asked 
me back to work but by then it was too late. 

PN351  
Okay, so would it surprise you that Mr Lose and Mr Tiller considered you to be 
very competent at your role?---Would it surprise me? 

PN352  
Yes?---That they said that they considered me to be very competent? 

PN353  
Correct?---Would that surprise me? 

PN354  
That's my question to you?---Well, they didn't know because they weren't there 
when I was there so how would they know? 

PN355  
That's not my question.  My question is does it surprise you to know that Mr Tiller 
and Mr Lose considered you to be competent at your role?---No, it doesn't 
surprise me. 
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PN357  
Okay.  Do you consider that there were any areas of your performance which you 
could have improved?---Nothing that would warrant bullying and harassment - 
harassing me out of my job.  I worked hard.  I was proficient at what I did.  I spent 
eight years doing it and you get better and better and better at something along the 
track, fine-tuning and making it better.  Okay, now, if they had an issue with me 
then they should have brought it up with me.  Nothing was said. 

PN358  
Okay?---I'm only hearing this now.  Continue. 

PN359  
Would it be reasonable if there were areas of your performance that could be 
improved for your managers to call out these matters to your 
attention?---Absolutely - I would do the same thing to any of mine employees. 

PN360  
Okay?---But I'd do it correctly with protocol.  You know, come up and have a talk 
in the office - - - 

PN361  
We're not talking about what you would do.  The question was - - -?---I'm talking 
about what a civilised human being would do.  Continue. 

PN362  
Okay.  I understand that you live close to the Avalon store, is that 
correct?---Correct, yes. 

PN363  
Did you ever return home during your allocated breaks to your home?---That's the 
only reason I - the only reason I would go home was during my allocated break to 
check on my disabled wife. 

PN364  
How long would you generally be absent for during these breaks?---It depended 
on the time of year, okay?  During the busy time and the shoulder periods I didn't 
get time to take a break.  It was full-on for five hours straight.  In the middle of 
winter I had a chance to catch my breath because it was quieter and I would take a 
break occasionally when the opportunity presented itself and there was a window 
of opportunity.  It's still no reason to bully and harass people out of their job, even 
if I took four-and-a-half-hour breaks. 

PN365  
So you say that you did take breaks during the winter time, was the most 
opportune time for you to do that?---That's correct. 
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signing off at 10.30 and working through to midnight to get the job finished.  I 
mean, my prime objective was always to get the job finished and whether or not I 
had the opportunity to take 15-minute break or not wasn't the prime objective for 
me. 

PN367  
Okay?---If there was a window of opportunity I would.  Okay, continue. 

PN368  
If you could limit your answers to my questions - - -?---I can't.  You know, I have 
to elaborate, otherwise it's just a snow job, isn't it?  Continue. 

PN369  
So how long are the breaks you're entitled to take as part of your regular 
shifts?---Well, you know, I'm aware of the Fair Work Act and originally when I 
started - this is before things changed - I was told at the time by Anthony Stephen, 
who was my boss at the time that - that's back when I was working eight hours, so 
I'd take an hour - - - 

PN370  
So my question to you is how long were you entitled to take a break for?---15 
minutes. 

PN371  
Okay, thank you.  So on occasion you've conceded that you did take breaks 
beyond the allocated time?---Very, very rarely and only when I had done an extra 
hour-and-half work the day before or some time that week. 

PN372  
So the answer to my question is yes?---Well, with the qualification, it's yes. 

PN373  
Were you every spoken to by anyone at the Avalon store regarding the duration of 
your break times?---I was only ever spoken to once and not directly by Kamal 
Khanal. 

PN374  
So you were spoken to by Kamal?---No, no, no, no - I was spoken to by him.  He 
called out through the store on one occasion - "What do you do, anyway?"  You 
know, "What is your job?"  He found out because he had to do my job and then he 
begged me back to work.  So that was the only time anything was said and to me, 
it didn't seem to be referring to me taking a break.  I always got the job done.  
That was my prime objective.  If there was a window of opportunity, which was 
very rarely - never in summer and shoulder periods and in winter I would take a 
break but no, I was never spoken to about it. 
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PN376  
Yes?---Yes. 

PN377  
Do you agree that this would include a range of different responsibilities such as 
dealing with WHS matters - work health and safety matters - store performance 
and managing employees?---Yes. 

PN378  
Okay.  Do you accept that a store manager is entitled to make a decision on how 
to address a work health and safety matter based on their experience?---A work 
health and safety matter - it would appear so, yes. 

PN379  
So this may include such matters as the layout or arrangements in the store?---To 
do what, sorry? 

PN380  
To make decisions - - -?---Yes, yes. 

PN381  
- - - would include making decisions in relation to the layout and arrangements at 
the store?---Yes, okay - I see where you're headed.  Yes, I do. 

PN382  
Yes?  Do you agree that a manager may make a valid and reasonable business 
decision even if this is not approved or favourably received by an 
employee?---Can you just repeat that because there is a couple of points in here 
that really do jump out in - please repeat it slowly to the court - to the Fair Work 
Commission? 

PN383  
My question to you is do you agree that a manager may make a valid and 
reasonable business decision even if this is not approved or favourably received 
by an employee?---I do. 

PN384  
Okay.  In other words, does every decision made by decision have to be approved 
or agreed to by every employee?---No - it would be nice if they discussed it, 
though. 

PN385  
Okay.  Have you ever had anyone at work comment to you on your attitude or 
manner in which you respond to management personnel?---No, not at work, no - 
never. 
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do it for year after year after year.  So if Andrew or Will Lose were there during 
those hours then they may have said something about something.  I don't know.  
But - - - 

PN387  
My question to you is if they did say something to you, were you receptive to that 
feedback?---Look, I'm receptive to feedback from management but, I mean, all 
you need to do there is discuss it with people.  I mean, they didn't discuss anything 
with me - zero.  Continue. 

PN388  
Okay.  If you can refer to exhibit 4, Mr Fitzgerald;  specifically paragraph 
13?---Yes. 

PN389  
My question to you is at this juncture in your statement you've stated that Mr Lose 
wanted to get rid of staff?---That's what the evidence suggests. 

PN390  
If you were a strong performer why would he want to get rid of you?---Okay - I'm 
allowed to answer this with more than a yes or no? 

PN391  
You can answer my question?---Okay - why would he want to get rid of me?  
That was his actions towards me that gave me that conclusion.  Okay, now what 
was in his mind, I have no idea.  I was shocked and horrified at what he was doing 
to me and what he was doing to other staff members.  Again, what was in his 
mind is unfathomable, is about the only way I can answer that. 

PN392  
Okay, so my question to you was if you were a strong performer why would Mr 
Fitzgerald - - - 

PN393  
THE COMMISSIONER:  Not Mr Fitzgerald. 

PN394  
MS BARCLAY:  - - sorry - Mr Lose want to get rid of you?---Why would he? 

PN395  
Your answer was you have no idea?---No, no, no - I'm not answering - what I said 
was I don't know what was in his mind.  It's not that I have no idea.  When I saw 
the way he was treating other staff, that suggested he was getting rid of me as part 
of the staff - a devious staff management plan. 
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they were on the days that he didn't have to go and pick his children up and catch 
the bus home at 5.30.  So, I mean, if he had have discussed things with me - and 
this is what I said to Andrew Tiller - I went up and saw him and, "Andrew, Will is 
doing this, that and the other.  Bullying and harassment - he's done this with my 
desk, shoved it under the stairs.  This has happened repeatedly" - - - 

PN397  
Mr Fitzgerald, you're giving testimony - - -?---Let me finish, please - this is 
important to me.  I'm the one here putting my neck on the line. 

PN398  
You're giving testimony.  My question to you is would it not be in Will's best 
interests - Mr Lose's best interests - - -?---Absolutely it would be in his best 
interests to keep me on because I was the best at the job and I know I was because 
I saw what happened on days I wasn't there and I saw what happened on the 
month I wasn't there.  The place fell into shambles in the back dock. 

PN399  
That's sufficient for my question, thank you?---Okay, sure. 

PN400  
Also in relation to exhibit 4 in your most recent statement you have stated you 
followed protocol in relation to bullying and harassment by Mr Lose and you state 
you spoke to the store manager.  Do you agree?---I did speak to the store manager. 

PN401  
Okay.  Are you aware that Woolworths has a range of different methods in which 
a complaint or grievance could be made?---No. 

PN402  
Given that I provided you with copies of training that you have competed - - -
?---I'll explain how that came about when I have the opportunity. 

PN403  
So you're saying that you were not aware that Woolworths has a range of different 
methods in which a complaint or grievance could be made?---No, not - yes, I do 
now, after I've read through the whole thing and I've familiarised myself with the 
code of conduct as a result of this case.  I've familiarised myself with the course of 
action that you can take when you want to make a complaint.  But at the time I did 
what any person would do and I went straight to my boss, okay?  That's what you 
would expect anyone would do.  Now, if you're getting bullied and harassed to the 
point of distraction where it becomes a dangerous distraction where you're doing a 
dangerous job, why - you know, you go and see your boss and he does nothing 
about it and you see the same thing happen to other staff.  What's that telling you?  
Ding dong, what's happening in your head? 
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PN405  
Okay.  Were you aware of Woolworths' people services department?---People 
services department?  No. 

PN406  
Okay, I have records that you actually contacted the people services department in 
2016?---2016 - what did I say?  What was the contact about? 

PN407  
The context was you contacted people services to discuss payroll - - -?---But hang 
on - email or a letter? 

PN408  
Webchat?---What? 

PN409  
Webchat, is that correct?---I'm just trying to think back to 2016.  People services - 
there may have been an issue.  People services - so the issue would have been - 
what?  I mean, what did I contact them about?  Can you elaborate on that for me? 

PN410  
My question is to you is if you contacted them, you must have been aware of 
them;  is that correct?---Look, there's a hierarchy through Woolworths that is 
complex and convoluted.  You know, if I contact them - which I may have, about 
what may have been a safety issue or something like that, I don't recall now 
because you're not elaborating on that and not telling me why I made contact with 
them - there's a possibility I did contact them but remembering that they were 
called people services, I mean, who knows that that is, you know?  There is a lot 
of - as I said it's a convoluted process and you can see by all this paperwork and 
the reams and reams and reams that have been presented the court that just sort of 
smokescreens and camouflages everything, you know, Woolworths' way of 
covering your arse in case this sort of thing comes up - - - 

PN411  
Again, you're giving very long-winded answers that isn't addressing my 
question?---Look, I may have but, I mean, the reason why, if you can tell me that - 
- - 

PN412  
That is a sufficient answer:  you may have contacted people services?---I may.  
Yes, I may have, but again not understanding fully at this time now what people 
services were.  See, I mean, can you explain that to me a bit more?  What are 
they? 

PN413  
That's not the purpose of what we're doing here today?---Okay, yes. 
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See, I need to be refreshed on that and then it would come to mind why I did it, so 
if you can give me that you can tell me why I contacted them and you must know 
why or they must know why.  Why did I contact them?  Is it a safety issue? 

PN415  
It's not relevant to my question?---Was it a personal - not, but it is relevant to the 
case. 

PN416  
It's not relevant to my question so my question is if you knew of them you knew 
how to contact them, correct?---Was it - (indistinct). 

PN417  
That doesn't answer my question.  If you knew of people services you knew how 
to contact them?---Okay, let's say - because I don't recall entirely so I'm not going 
to deny something I don't recall because it may have happened.  So let's say that I 
did contact them and you're not providing me with a reason to job my memory on 
why for some - for why I don't know. 

PN418  
So it's possible that you knew how to contact them?---Look, it's a possibility, yes. 

PN419  
Okay.  Is it your understanding that people services is an independent contact 
centre separate to Mr Lose and Mr Tiller?---No, at this point in time I don't 
understand that. 

PN420  
You don't understand my question?---No, I understand your question but I don't 
understand that they're a separate, independent body. 

PN421  
So my question to you is - is people services - if you contact people services you 
are not contacting Mr Tiller or Mr Lose, are you?---No - - - 

PN422  
You're contacting a third party?--- - - because they weren't at the store then, were 
they? 

PN423  
You're contacting a third party?---Well, a third party within Woolworths. 

PN424  
Correct?---Yes. 

PN425  
Okay?---Again, why?  Why did I contact them? 

PN426  
My question to you is - - -?---No, I know what the question is. 
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PN427  
Okay.  Do you agree that the Speak Up Program is an escalation process available 
if there is a serious issue or you have strong reason to believe a matter is not being 
investigated?---No, I'm not aware of that.  Now, I thought that was up to my boss 
to do that.  If anyone was going to escalate he would and I did what I think what 
any man would do, is go and talk to another man when there is another issue.  He 
is the boss of the store.  He should know what's going on.  He should have 
escalated.  He said nothing and it escalated from there.  If he had have piped up 
and said something to Will Lose this whole situation would have been diffused.  
He didn't.  He was complicit.  When you're not wanted in the place after bullying 
and harassment why the hell would you keep working there?  You know, I've got 
some self-respect and the same as Sanjay - - - 

PN428  
Again, Mr Fitzgerald, you're giving testimony - - -?---No, no, no - I did what they 
did and - - - 

PN429  
My question to you was do you agree that the Speak Up Program is an escalation 
process available to you?---I am not aware of that, no.  I'm sorry. 

PN430  
So you're saying you were not aware of that?---No. 

PN431  
Okay.  Commissioner, am I able to show Mr Fitzgerald a copy of Woolworths' 
code of conduct?---I've read - as a result of this proceedings I've now read the 
code of conduct but not for me.  I mean, I've followed the code of conduct.  It 
wasn't me doing the untoward things to staff.  I read it because, you know - to 
point out that Will Lose and Andrew Tiller were not following the code of 
conduct.  I've got nothing to do with the code of conduct. 

PN432  
MS BARCLAY:  My question - am I able to show - - -?---Okay, yes, I get it.  I 
got that from one of the personnel officers.  It's already been sent to me.  I didn't 
get a nice, glossy one like this, though. 

PN433  
Can I ask you to turn to page 30 of that document, Mr Fitzgerald?---Am I 
supposed to have memorised all of this at some point in time? 

PN434  
So page 30 that you're looking at is titled, "Speak Up."  Is that correct?---Hang on 
a sec - how many pages are here? 

PN435  
Page 30 looks like this?---Page - did you say page 30? 
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PN437  
I've handed you a document.  That's all we've addressed so far?---I know, yes. 

PN438  
So page 30 of this document is titled, "Speak Up."  Is that correct?---Let's see:  
"Doing the right thing is demonstrated by acting with integrity, honesty and 
trust."  Well, I didn't get much of that at Avalon.  "At all times it is important 
when you see something that it is not right you speak up", and I spoke to the store 
manager. 

PN439  
Mr Fitzgerald, I'm asking you if the title of this page is called, "Speak Up"?---Yes, 
and I spoke to the store manager. 

PN440  
My question to you - - -?---That's speaking up. 

PN441  
- - is does the title of the page say, "Speak Up"?---Yes, it does, yes. 

PN442  
Thank you.  So can you confirm that it is clearly stated in paragraph 3 of this 
document:  "If you have strong reason to believe that a reported issue has not been 
investigated you may access Speak Up"?---Unfortunately by then the damage is 
done. 

PN443  
My question to you is does the third paragraph of the code of conduct state:  "If 
you are unable to escalate a serious issue through the normal processes or you 
have strong reason to believe that a reported issue has not been investigated you 
may access Speak Up"?---If you know about it, yes. 

PN444  
Is that what that paragraph says?---That's what it says, yes - on page 31, not page 
30. 

PN445  
It says it on page 30?---It says 31 down the bottom there.  It says 30 on side and 
31 on the other, okay. 

PN446  
You would agree that you didn't use the Speak Up program, Mr 
Fitzgerald?---Look, if I was aware that there was a Speak Up program I probably 
would have pursued that.  But, I mean, again - - - 

PN447  
My question to you is did you use the Speak Up program?---No, I didn't, no. 
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Okay.  This is despite the fact that you say that your complaint was not 
appropriately dealt with at the Avalon store, is that correct?---No, where did I say 
that? 

PN449  
You've stated it throughout your submissions that - - -?---Can you show me where 
I've said that? 

PN450  
Sure.  So can you look at paragraph 48 of exhibit 4?---Yes.  Yes. 

PN451  
In this paragraph, Mr Fitzgerald, you've stated that you spoke to Mr Tiller and he 
did nothing?---That's correct. 

PN452  
Okay.  So my question to you is despite the fact that you formed a view that Mr 
Tiller did nothing - - -?---Hang on - is this the same question you just asked me? 

PN453  
Yes?---Word for word? 

PN454  
I can't say that?---Why not? 

PN455  
The premise of my question is - - -?---The reason I asked you to look this up is 
because you're inferring something that's not correct. 

PN456  
The premise of my question to you is - - -?---So now (indistinct) the question. 

PN457  
The premise of my question to you is you say that Mr Tiller did nothing about 
your complaint yet you didn't access Speak Up.  Is that correct?---Just one more 
time - I coughed in the middle of that, please. 

PN458  
You say that Mr Tiller did not address your complaint to your satisfaction?---No, I 
didn't say that.  Let's read this out, shall we?  "Repeatedly from day one I have 
said that I followed protocol in relation to bullying and harassment by William 
Lose and I spoke to the store manager.  I also said that I believe that in view of 
Will Lose's behaviour he was trying to get rid of me."  I did exactly say that.  "Mr 
Tiller states that he didn't consider that to be particularly important", and I refer to 
his actual witness statement:  "Mr Tiller states that he didn't consider that to be 
particularly important.  If unlawful bullying and harassment and unlawfully trying 
to get rid of an employee is not important then what is?  This should have been 
acted on immediately by Mr Tiller but he did nothing." 
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So that's fine - that's the - - -?---No, no, I haven't finished:  a period of time then 
passes, doesn't it, when the bullying and harassment escalates and nothing was 
done about it.  Therefore that's telling me I'm not wanted, the same as the other 
people in the store were not wanted and left." 

PN460  
Mr Fitzgerald, you're not answering my question.  My question to you is - - -
?---No, your question is a decoy.  You're not actually asking a question that relates 
to what I said.  So you're trying to get me to say something that's not actually in 
this paragraph.  Continue. 

PN461  
So my question to you is - - -?---Yes, let's get it word for word. 

PN462  
- - you have stated - - -?---Where have I stated? 

PN463  
In paragraph 48?---What are the words exactly that I stated? 

PN464  
"This should have been acted on immediately by Mr Tiller but he did 
nothing"?---Yes, I did say that but you said twice before then - you said 
something else.  You're trying to decoy the Fair Work Commission into thinking 
something else - - - 

PN465  
Mr Fitzgerald, that's inappropriate?---Okay, the facts - okay, we've got the facts 
now so I'm happy with that.  Continue. 

PN466  
So my question to you is - - -?---Yes. 

PN467  
- - your statement is that Mr Tiller did nothing - - -?---That's correct. 

PN468  
- - yet despite that you did not escalate your concerns such as through Speak 
Up?---Look, at that point in time when I spoke to Andrew - - - 

PN469  
Can you answer my question?--- - - I anticipated he would do something so why 
would I escalate it till I gave him the opportunity to do something about it?  Why 
would I escalate it at that point? 

PN470  
But you didn't escalate it at all, did you?---I didn't escalate at all because by then 
the damage was done. 
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Okay, thank you, that's a sufficient answer.  Thank you?---You know (indistinct) 
the same rabbit hole that Woolworths runs down every time, after the fact.  
Continue. 

PN472  
Do you also agree that the page that I've referred you to in the code of conduct 
under the heading, "Employees are expected", states, "You can also speak to your 
human resources representative"?---How could a person who's working their arse 
off possibly - - - 

PN473  
My question to you - - -?--- - - know this? 

PN474  
Mr Fitzgerald, my question to you - please stick to my question?---I know what 
your question is and look at the reams here.  Okay, you put all of Woolworths' 
reams together and there's volumes and volumes and volumes.  You cannot 
possibly expect anyone to know it all.  Yes, go on. 

PN475  
My question to you is do you agree that it states on the page that I've directed you 
to - - -?---It states - yes, it states - I don't even have to look at it.  I agree that it 
states that because you're saying it. 

PN476  
Okay, thank you.  Did you speak to your HR representative, Ms Luckshini 
Sivaskanda, regarding your alleged issues with Mr Lose?---I already explained 
why - no, I didn't - - - 

PN477  
Thank you?--- - - because the damage was done by then - I'd already been booted 
out.  Will Lose said, "Now you can go home and look after your wife", my 
disabled wife, because I took a 15-minute break to go and check on her - lovely 
person he is. 

PN478  
Okay.  You may recall that I previously provided you and directed you to the 
appropriate workplace behaviour policy - - -?---No, no, no - you're speeding up 
again.  Do you want to take a glass of water and relax?  We can get through this a 
lot better if I can understand what you're saying.  If you're speaking quickly that 
means you - - - 

PN479  
I understand that you would like me to speak slowly.  I take that on board?---Yes, 
you keep going up to the high - the really high-pitched, fast thing and I can't hear 
it.  I'm better with lower decibels and slow. 

PN480  
Understood?---You know, like I'm a bit slow to - do it slow, thanks, yes. 
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PN481  
Okay.  You may recall that I previously provided you a copy of the appropriate 
workplace behaviour policy a few minutes ago?---The appropriate which policy? 

PN482  
The appropriate workplace behaviour policy?---Workplace - yes, yes, yes. 

PN483  
This one?---Yes. 

PN484  
Do you agree that on page 5, if you can turn to page 5 - - -?---No, look, I agree 
with what you're saying there, yes. 

PN485  
I need to finish my question.  Do you agree that on page 5 it talks about the 
guidelines for dealing with inappropriate behaviour, workplace bullying, 
harassment and discrimination?---Look, I agree with you that it's written there 
without even looking at it. 

PN486  
Okay?---But whether or not I knew about it is another thing.  Again, you would 
need to be a university professor and knowing everything about Woolworths is 
like doing thesis.  Months and months and months it would take to get through it 
all and then how are you supposed to remember it when you're trying to unload 
three trucks and 50 pallets - one-ton pallets and work your bloody arse off?  See, 
it's impossible to know all this stuff.  All you can act on when you're a human 
being is how you're being treated. 

PN487  
As has been established, though, you did complete training in bullying and 
harassment, which is the topic covered by this policy.  Is that correct?---I'm not 
going to answer that now because this is a joke.  I'll come to that when 
Commissioner Cambridge asks me about how these forms came to be signed so 
that was my answer to that at this point in time. 

PN488  
My question to you is we have - - -?---I've given you my answer. 

PN489  
That you have completed training in bullying and harassment - - -?---I have given 
you my answer.  There is evidence that I signed a document but there is no 
evidence that I was given training. 
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check, no training in safety, no training in these work-related issues;  just a 
document thrown under your nose and then you sign it and get back to work.  I 
mean, the training aspect, all of this, from Woolworths' point of view is zero.  
They have no respect at all for safety issues.  That's why people get hurt.  That's 
why people got hurt after I left Woolworths.  That's why - - - 

PN491  
I'm going to stop you there.  I would like to go back to my question?---Yes, but 
see - I know what you're getting at here and it's convoluted and it still doesn't 
warrant anyone treating me or the other staff members the way they did.  Okay, 
Nicole - you can continue now. 

PN492  
Okay?---I'm sorry for diverging here but, I mean, this is an important issue, not 
just for me - - - 

PN493  
Well, you're diverging again, so you're not sorry?---For you as well - I'm here 
protecting you as well.  You don't understand that. 

PN494  
Okay, I'm going to - - -?---If they do to you what they did to me, you're going to 
be here looking for - - - 

PN495  
- - this conversation is for me to interview - - - 

PN496  
THE COMMISSIONER:  This might be an appropriate time for us to take a short 
break?---Yes, I'm starting to get wound up. 

PN497  
We will resume again in 15 minutes?---I appreciate that. 

<THE WITNESS WITHDREW [11.45 AM] 

SHORT ADJOURNMENT [11.45 AM] 

RESUMED [12.08 PM] 

PN498  
THE COMMISSIONER:  Please continue, Ms Barclay. 

PN499  
MS BARCLAY:  Thank you. 

<STEPHEN FITZGERALD, RECALLED [12.08 PM] 

CROSS-EXAMINATION BY MS BARCLAY, CONTINUING [12.08 PM] 
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PN500  
MS BARCLAY:  Okay, Mr Fitzgerald;  I've taken you through the policies and 
procedures that applied at Woolworths, including the code of conduct and the 
appropriate workplace behaviour policy;  is that correct?---I became aware of that 
as a result of this case, yes. 

PN501  
That's fine.  That's answered my question.  Do you still stand by your statement 
that you followed all processes and protocols regarding the alleged issues 
involving Mr Lose?---Where did I say that? 

PN502  
It's a question?---No, but where did I say that? 

PN503  
I'm not saying you said that.  My question to you is do you stand by - - -?---Do I 
stand by - - - 

PN504  
- - your statement - - -?---My statement - - - 

PN505  
- - that you followed all processes and protocols - - -?---Where did I make that 
statement? 

PN506  
It's in your statement, exhibit 4?---Which one, sorry? 

PN507  
Exhibit 4?---Yes.  Exhibit 4, yes. 

PN508  
Okay - paragraph 48?---Paragraph 48 - 48 again, yes. 

PN509  
The first line says:  "I have said that I followed protocol in relation to bullying and 
harassment."  Is that correct?---Well, I followed my protocol. 

PN510  
Okay?---Yes. 

PN511  
So my question to you is do you stand by your statement that you followed all 
processes and protocols - - -?---No, I didn't follow all - now that I'm aware of the 
processes I can say - honestly say I didn't follow all of the processes. 

PN512  
Thank you?---I followed my protocol - - - 
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That's fine?--- - - which I believed was the correct protocol, as anyone would. 

PN514  
And did you escalate the matter as per the policy?---Hang on, hang on, hang on - 
just the level of your voice up a bit and slow it down a bit and then I can stay with 
you on this.  Just repeat it a bit slower and a little bit louder. 

PN515  
Did you escalate the matter as per this policy after matters weren't resolving after 
speaking with Mr Tiller?---Again, this is the rate hole Woolworths runs down 
after the fact. 

PN516  
Mr Fitzgerald, my question is very simple?---It's the same question over and over 
again.  You've asked it 10 times and you'll get the same answer. 

PN517  
So what is your answer?---Just repeat the question again. 

PN518  
Did you escalate the matter - - -?---Did I escalate the matter - - - 

PN519  
- - as per the code of conduct?--- - - as per the code of conduct - - - 

PN520  
- - and appropriate workplace behaviour policy?--- - - and appropriate workplace 
behaviour policy?  No. 

PN521  
Thank you.  Okay.  You have made mention to the safety notice board in the 
Avalon store in which your photo was previously affixed, is that correct?---That's 
correct. 

PN522  
Are there other notice boards in the store?---Look, the notice boards come and go, 
you know?  Sometimes they're there and - - - 

PN523  
My question is are there other notice boards?---There were some and some went 
and some came back - - - 

PN524  
Thank you.  Thank you?--- - - on a rotating sort of basis. 

PN525  
That's sufficient.  And are those notice boards located in the lunch room?---Let me 
think:  I recall seeing on in the hallway going to the lunch room, just in passing, 
and the notice boards in the lunch room - there were quite a few there covered 
with volumes of material that was changed constantly. 
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PN526  
So your answer is yes, there was a staff board in the lunch room?---I never had 
lunch in the lunch room.  Just remember I didn't have a break.  I wasn't entitled to 
one - five hours straight, 15 minutes. 

PN527  
Mr Fitzgerald, that is not necessary?---Okay. 

PN528  
So my question is you concede that there were staff notice boards in the lunch 
room?---There were staff notice boards, yes. 

PN529  
Thank you.  Commissioner, can I please show to Mr Fitzgerald a document 
regarding Woolworths notice boards?  Thank you.  Would you also like a copy? 

PN530  
THE COMMISSIONER:  If you want me to see it I should have  a look at it. 

PN531  
MS BARCLAY:  Thank you.  Mr Fitzgerald, could you please turn to page 8 of 
the document that I've just provided to you?---Yes, go ahead. 

PN532  
Do you agree that the document shows a notice board with a similar layout and 
display as that in the Avalon supermarket?---Look, I don't recall.  As I said, they 
changed constantly.  I only ever glanced at them in passing.  I was - - - 

PN533  
Thank you, that is sufficient.  Okay, does the document on page 8 include a code 
of conduct and other policies and procedures?---I can't see it there. 

PN534  
In the top left-hand corner?---Top left-hand corner?  Top left?  Top left - I can't 
read that so I can't answer the question, I'm sorry. 

PN535  
Okay.  It says, "Doing the right thing"?---Yes, that would be nice. 

PN536  
Okay.  Do you agree that you have access to StoreNet?---StoreNet?  Look, that 
changed on a couple of occasions.  There was - there was - - - 

PN537  
My question was do you agree that you had access to StoreNet?---The protocol 
changed in relation to who we had access to and that may have been the case 
years ago.  I don't know. 
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Thank you?---I'm not 100 per cent certain.  But let's say for the sake of your 
argument that the answer is yes. 

PN539  
Thank you?---That's okay. 

PN540  
Do you agree that StoreNet is where you can gain access to the code of conduct 
and other policies and procedures?---Like I said, I previously said I only became 
aware of the code of conduct as a result of this case. 

PN541  
So your answer is you don't know?---Yes. 

PN542  
Thank you.  Notwithstanding that you didn't know or you say you didn't know 
about the code of conduct and appropriate workplace behaviour, this information 
was available to you on StoreNet?---I'm sorry, no, I can't say that I knew that. 

PN543  
Okay.  When you say that you left bullied by Mr Lose did you take any - - -
?---Bullied, harassed and intimidated - let's get it right. 

PN544  
It's my question.  Did you take any proactive steps, knowing about StoreNet, to 
research the code of conduct and the appropriate workplace - - -?---Didn't we just 
answer that question?  Didn't we just answer that question?  I went and talked to 
the manager.  That's what you would expect that any reasonable person would do. 

PN545  
That's not my question, Mr Fitzgerald.  My question is did you take proactive 
steps to look at - - -?---No. 

PN546  
- - the code of conduct and appropriate workplace behaviour policy?---No, I 
didn't, no. 

PN547  
Thank you?---I didn't have time to do that. 

PN548  
Okay.  Commissioner, the code of conduct, the appropriate workplace behaviour 
policy and the document that I've just handed to you are contained within the 
statement of Luckshini Sivaskanda.  However, I'm wondering if it would be of 
benefit to tender those as evidence now so that we can continue to refer to them in 
the witness statements moving forward? 

PN549  
THE COMMISSIONER:  I think we can - we don't need multiple copies of the 
same documents - - - 
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PN550  
MS BARCLAY:  Okay, sure.  All right.  Mr Fitzgerald, you have also stated that 
your interactions with Mr Lose were minimal because he generally finished at the 
time you started.  Is that correct?---That's correct. 

PN551  
I understand from your statement you've indicated that Woolworths has 
incorrectly stated your days of work?---They have. 

PN552  
Okay.  So you worked Saturday to Wednesday and not Wednesday to 
Saturday?---That's correct. 

PN553  
Thank you.  Putting this error aside - and I don't consider that much falls from this 
- you have - - - ?---You don't consider it what, sorry? 

PN554  
That much falls from that?---Much falls from it? 

PN555  
Yes?---Other than the managers and the two - - - 

PN556  
Can you let me finish my question?--- - - not knowing when I worked?  Not 
knowing when I worked - go on. 

PN557  
You have stated that you and Mr Lose generally did not work the same shifts.  Is 
that correct?---Yes. 

PN558  
At paragraph 13 of exhibit 4 you have stated that the bullying and harassment by 
Mr Lose was behind your back.  Is that correct?---Before I started - before I 
started, yes. 

PN559  
That's correct?---That's correct. 

PN560  
How do you know that things were being instigated by Mr Lose if it was behind 
your back?---Because Sanjay Saar observed what was going on and he told me.  
He was the grocery manager of the store. 

PN561  
You've not filed a statement from Mr Saar, though?---I've given his phone number 
there, for the court to contact him and I am aware that - - - 
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Well, my question is that - - -?--- - - a phone conversations are available in this 
arena and - - - 

PN563  
- - you have not submitted a statement from Mr Saar?---No, and there is reference 
to that. 

PN564  
Thank you.  Okay, can you eliminate the possibility that certain events may have 
been done or initiated by someone other than Mr Lose?---Why would anyone else 
do that after eight years - - - 

PN565  
My question to you is can you eliminate that possibility?---Can I eliminate the 
possibility of that being done by someone else other than Mr Lose?  After him 
saying in his witness statement that he did it how can I possibly eliminate it? 

PN566  
Okay, so your answer to that question is no?---That's correct. 

PN567  
Thank you.  Would you agree that if something is behind your back you are not 
privy to all the factors that may be going on?---Only after the fact when I saw 
what was happening. 

PN568  
My question is would you agree that you were not privy to all the factors if what 
you say happened behind your back?---I just have to digest that a little bit better to 
get it clear.  Can - just repeat it one more time and I'll try to get this in my head 
the right way up. 

PN569  
Would you agree - - -?---Would I agree - - - 

PN570  
- - that if something is behind your back - - -?--- - - that if something is done 
behind my back - - - 

PN571  
- - you are not privy - - -?--- - - I am not aware - - - 

PN572  
- - to all the factors that may be going on?--- - - to all the factors that may result in 
that happening to me.  Same words, aren't they, really?  No, how could I be privy 
if I didn't know about it? 

PN573  
Okay, so you agree that you would not have been aware of all the factors?---I'm 
aware of all the factors.  I knew what was happening.  I didn't know why.  You 
know, I've got no communication on why it was being done. 
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PN574  
So your answer to my question is no?  Thank you.  Is there a possibility that any 
of the matters you considered to be bullying and harassment such as the removal 
of your desk, were actually for legitimate business purposes?---I refer to my 
paragraph in exhibit 4. 

PN575  
So your statement has been tendered as evidence?---Let me just have a look 
through this, okay?  No, it's an appendage, isn't it?  Appendix J, exhibit 4 - there's 
a photograph of the back dock area, which I kept spotless and uncluttered. 

PN576  
But the statement that you have tendered - has been tendered.  It's not actually 
relevant to the question I'm asking.  The question I'm asking is is there a 
possibility that any of the matters you considered to be bullying and harassment 
were actually for legitimate business purposes?---No, they weren't.  That's a 
fabrication. 

PN577  
How can you say that?---Because the end result of it made that area inaccessible 
and 10 times worse than it was before the bullying and harassment started. 

PN578  
Okay.  Do you think that you were involved in every management decision at the 
store?---No, I'm not involved in any management decisions.  I only ever - - - 

PN579  
Thank you.  That's sufficient?--- - - gave opinions for the benefit of the store. 

PN580  
So there wasn't anything directly occurring from Mr Lose to you?---No 
communication about what was going on. 

PN581  
Thank you.  Would you agree that the alleged bullying and harassment by Mr 
Lose occurred in a short space of time?---Yes, yes, I do, yes. 

PN582  
On your own evidence bullying against you was over about a  one-month period.  
Is that correct?---No, it probably wasn't that long.  There might have been a little 
bit of a build-up in the way that - you know, again, on the odd time that he did 
stay back in passing - you know, I wasn't particularly getting a good vibe from 
him.  So if you incorporate that into the actual, physical acts of intimidation and 
bullying then it probably happened more over a two-week period;  those physical 
acts. 

PN583  
A two-week period?---Two weeks, yes. 
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Thank you.  Okay.  At paragraph 30 of exhibit 4 you have indicated that when you 
raised some alleged bullying and harassment with Mr Tiller, Mr Tiller indicated 
that Mr Lose doesn't say much.  Is that correct?---That is definitely correct.  He 
doesn't say - well - - - 

PN585  
That is sufficient.  You have also continued and indicated that Mr Lose did not 
have good communication.  Is that correct?---Well, that answers itself, doesn't it? 

PN586  
So your answer is yes?  Is there the possibility that you simply interpreted Mr 
Lose's communication or management style as being bullying or harassing?---No, 
no - look, I've taken it on what he said - - - 

PN587  
That's sufficient?--- - - I'm taking it on what he did. 

PN588  
That answered my question.  You have stated in your unfair dismissal application 
to the Fair Work Commission that your role as back dock coordinator entailed 
keeping the back dock clean and organised.  Is this correct?---That's correct. 

PN589  
Do you acknowledge then that part of your duties included tending to cleaning 
activities?---Absolutely, yes. 

PN590  
Okay?---When I had a window of opportunity. 

PN591  
Is it reasonable for a manager to ask or direct a store employee to attend to certain 
activities that form part of their responsibility and duties?---I'd already been doing 
that for eight years. 

PN592  
So my question is is it reasonable - - -?---Is it reasonable - - - 

PN593  
- - for a manager to direct an employee?---It depends on when he's asked you to 
do it and what it is. 

PN594  
So your answer is - - -?---My answer is what I just gave you. 

PN595  
In the case of your role as back dock coordinator is it reasonable to expect that a 
manager would ask you to attend to cleaning activities?---I attended to cleaning 
activities when I had a window of opportunity automatically.  I accepted that 
responsibility - - - 
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PN596  
That's not the question that I've asked you.  The question that I've asked you is - - 
-?---He didn't have to ask me to do anything and he knew that.  I ran - you know, I 
tight ship and I kept it clean - - - 

PN597  
That's also not my question, Mr Fitzgerald.  If you can allow me to ask my 
question - - -?---Well, you can get my answer from that. 

PN598  
Is it reasonable to expect that a manager would ask you to attend to cleaning 
activities?---Yes, it is, yes. 

PN599  
Thank you.  So a manager directly an employee to perform a certain task within 
their remit is - - -?---Within their what, sorry? 

PN600  
Within their scope, their responsibility?---Yes, the manager's scope or 
responsibility? 

PN601  
No, no - an employee's scope of responsibility - - -?---Okay, look, just start the 
question from the beginning again. 

PN602  
A manager directing an employee to perform a certain task within their 
responsibility is in other words reasonable management action;  is that 
correct?---Yes, yes. 

PN603  
Thank you.  At paragraph 36 of exhibit 4 you state that Mr Lose never had a 
discussion with you about anything in relation to the back dock area.  However, at 
page 5 of your Fair Work Commission application you've said that Will told you 
to clean?---Okay - that's not a discussion, that's a demand - a command.  To me 
there's a difference. 

PN604  
Okay?---Yes. 

PN605  
At paragraph 31 of exhibit 4 you also said the same?---Again, there is a difference 
between a command and a discussion about something. 

PN606  
Okay.  So you accept that there was an issue with cleaning that needed to be dealt 
with?---There was an issue with cleaning that needed to be dealt with?  No, how 
can I possibly accept that? 
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So you don't accept that, even though you've stated at paragraph 31 of exhibit 4 
that you did the cleaning when you were asked and because nobody else did it? 

PN608  
THE COMMISSIONER:  I don't think - I can't find that in paragraph 31.  Where 
is that?  It's about some discussion - left the store in the afternoon.  Where is 
cleaning in paragraph 31? 

PN609  
MS BARCLAY:  I'll withdraw that it's in 31.  That's my error?---No, let's read it 
out.  Okay, there are a couple of points here - - - 

PN610  
THE COMMISSIONER:  No, let's not?---Okay, sorry. 

PN611  
MS BARCLAY:  I'll put the question to you different?---Okay. 

PN612  
So if there was an issue with cleaning is it appropriate for Mr Lose to call this out 
to you?---To tell me there was an issue with cleaning - - - 

PN613  
Correct?--- - - referring to the speck of dust on the ceiling?  I didn't see that as an 
issue. 

PN614  
They're your words, not mine.  My question to you is - - -?---I clean the floors 
every time I have an opportunity.\ 

PN615  
That doesn't answer my question.  If I can ask you to listen to my question - - -
?---Yes - okay, look, this, "yes, no", thing is designed to mislead the Fair Work 
Commission.  Unfortunately it's a carry-over from when I - - - 

PN616  
Mr Fitzgerald, this is my opportunity to cross-examine you - - -?---No, no, I want 
to say this:  it's a carry-over from an archaic British legal system and it's designed 
to mislead.  I can't - - - 

PN617  
This isn't the forum to discuss this?--- - - I put it down now - if I can't answer a 
question with qualification then I'm not going to answer it from this point 
forward.  Thank you.  Continue. 

PN618  
So my question to you is - - -?---Yes, go on. 
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- - if there was a problem with cleaning would it be appropriate for Mr Lose to 
call this out to you?---If there was a problem it would be but - - - 

PN620  
Thank you, that's sufficient.  That answers my question?---Yes, yes. 

PN621  
Okay.  Did Woolworths provide to you access to a personal lock in the male 
locker room during your employment at the Avalon store?---Yes, there were 
definitely lockers there - - - 

PN622  
Thank you?--- - - and I - - - 

PN623  
That's sufficient, thank you?---Yes. 

PN624  
Was this personal locker provided to you for the purpose of storing your personal 
effects and belongings while at work?---Yes. 

PN625  
When you say that Mr Lose broke into your personal locker you are not referring 
to this locker in the locker room, are you?---No, no, I'm not. 

PN626  
Okay.  Is it correct that you were actually referring to a metal lock box, a tool box 
of sorts, that was installed by Woolworths in the back dock area?---Yes, the locker 
I had been using for eight years. 

PN627  
Okay.  Was this lock box installed at Woolworths' initiative?---Was it stalled at - 
sorry, again? 

PN628  
At Woolworths' initiative?---Yes, of course it was, yes.  It was part of their 
equipment. 

PN629  
Was this lock box used to store work equipment?---Yes, it was designed to - well, 
the work equipment was mainly in the chest, the drawer in the desk I had, but I 
put stuff in there and I locked it because - - - 

PN630  
That's sufficient.  That's not my question?--- - - things were stolen from there. 

PN631  
That's not my question?---Okay. 
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Did you purchase and affix a padlock to this lock box?---I did. 

PN633  
Did Woolworths ask or direct you to affix the padlock to the lock box?---No, they 
didn't.  It was because I was sick of stuff being stolen. 

PN634  
So you affixed the padlock at your own initiative?---That's correct. 

PN635  
Did Woolworths ask or direct you to store your personal items and belongings in 
the lock box?---No. 

PN636  
So you did this of your own initiative?---I did - efficiency. 

PN637  
You say Mr Lose used a locksmith to gain entry into the lock box.  Do you know 
this for certain?---That's what he told me. 

PN638  
You did not see Mr Lose or the locksmith gain entry to the lock box 
though?---No, look, again, Will was gone by the time I got there. 

PN639  
That's a sufficient answer.  No, thank you.  You also say the padlock was smashed 
by Mr Lose and/or the locksmith.  Do you know this for certain?---No, I don't, 
because the padlock was gone. 

PN640  
So you didn't see Mr Lose or the locksmith smash the padlock?---I can only 
assume it was smashed but then again - - - 

PN641  
So you didn't see it?---No, I didn't see it. 

PN642  
You say Mr Lose removed personal items of yours that were kept in the lock 
box?---That's correct. 

PN643  
Do you know this for certain?---I do for certain, because I knew what was in 
there. 

PN644  
Did you see Mr Lose remove those items?---No, I didn't. 

PN645  
So you can't be certain?---I can be certain because it was locked the night before 
and after he broke into it it was gone, so I am certain. 
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PN646  
But you can't be certain that Mr Lose was the one who removed them because you 
didn't see him take them?---Okay, I'm with you:  fair enough, yes, I agree with 
that. 

PN647  
You say Mr Lose threw out the lock box.  Do you know this for certain?---Well, 
it's in the photograph there, in my appendix J. 

PN648  
Do you know for certain that Mr Lose threw the lock box out?---You said that in 
his witness statement. 

PN649  
That's not an answer to my question?---Am I certain that he threw it out?  I'm 95 
per cent certain, judging by the evidence. 

PN650  
But you did not see Mr Lose throw the lock box out?---Again, he did it when I 
wasn't there, behind my back. 

PN651  
THE COMMISSIONER:  Mr Lose gives evidence that the padlock remains in the 
back dock area along with the lock box and is still in its usual working 
condition?---Okay, there were two padlocks:  one that was locked with no key - - - 

PN652  
Sorry, sorry - I don't want to have something put to the witness that isn't correct in 
respect of this?---Thanks for that, yes. 

PN653  
So - - - 

PN654  
MS BARCLAY:  Being that the lock box is attached to the wall? 

PN655  
THE COMMISSIONER:  Well, that's what Mr Lose - Mr Lose says it's still there. 

PN656  
MS BARCLAY:  Yes, but Mr Fitzgerald says it isn't?---It's not in the photograph.  
It's not been there. 

PN657  
So my question to Mr Fitzgerald is how does he know it's not there?---Because 
there's a photograph of it being not there. 

PN658  
Sorry, that it was thrown out?---It's clear that it was thrown out. 
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PN659  
Okay.  Mr Lose's statement is that it's not been thrown out. 

PN660  
THE COMMISSIONER:  Right, all right. 

PN661  
MS BARCLAY:  That was my point?---Okay. 

PN662  
Okay.  So is it possible that the lock box was actually relocated?---Why would 
you relocate it? 

PN663  
My question is is it possible that it was relocated?---Yes, it's possible. 

PN664  
Okay.  You've supplied photographs in your application showing where the lock 
box was located, on the stair case?---Yes. 

PN665  
But that it is now no longer located there?---That's correct. 

PN666  
Is it possible that the location on the stair case created work health and safety 
issues?---It hadn't for eight years.  It was convenient and it worked perfectly. 

PN667  
Is it possible though?---No. 

PN668  
Why do you say that?---Well, being replaced with a roll cage creates workplace 
issues, not the lock box. 

PN669  
So my question is - - -?---No, that's my answer.  As I said, I'm not going to answer 
questions unless I can qualify them.  I can be quite firm at that. 

PN670  
Did you use the lock box to store an RF unit?---I did. 

PN671  
Is the RF unit a piece of equipment that is owned by Woolworths?---Yes, it is, 
although they got rid of them. 

PN672  
That's sufficient.  When Mr Lose opened the lock box did he retrieve the RF 
unit?---Look, the lock box was open the day before with him standing beside me 
and he could have retrieved it then.  He didn't have to break into it. 
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PN673  
So my question is did he retrieve the RF unit?---Yes, he did.  He took that.  After 
that I couldn't do my job properly. 

PN674  
So I put to you that Mr Lose opened the lock box for a legitimate business reason, 
to retrieve the RF unit?---Look, there are a new batch of RF guns that the 
personnel at Woolworths were told to use.  The RF gun I was using was taken off 
everyone and stuffed in the bottom of a draw in the office.  I retrieved that 
because it was easier to use that to do receiving.  They're 10 times quicker. 

PN675  
That's not my question, Mr Fitzgerald.  My question - - -?---I know it's not your 
question.  I'm not answering your question unless I can qualify so repeat the 
question and then I'll qualify it and give the answer. 

PN676  
I put to you that Mr Lose opened the lock box for a legitimate reason, that reason 
being to retrieve the RF unit?---No, that was not the reason.  The reason was 
bullying and intimidation of me.  That was the reason.  So the answer to that is no. 

PN677  
In a factual sense his reason for opening the lock box was to retrieve the RF 
unit?---All he had to do was ask me to open it.  That's all. 

PN678  
That's not answering my question?---I know it's not answering your question 
because you're - - - 

PN679  
Can you please answer my question?--- - - trying to mislead the Fair Work 
Commission again. 

PN680  
Can you please answer my question?---Can you repeat the question again? 

PN681  
Did Mr Lose retrieve the RF unit from the lock box?---He did. 

PN682  
So he had a legitimate business reason - - -?---No, let's go back.  Look, I didn't see 
him retrieve it so I can only assume it he retrieved it because he said to me he got 
a lock smith in to open the lock box, okay?  So I'm assuming that he retrieved it.  I 
didn't see him do it.  Okay, continue. 
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screen RF guns were impossible to receive delivery dockets and invoices on.  
That's why I retrieved the old one out of the drawer from the office and used that. 

PN684  
Okay.  You gave evidence earlier that you accept that the store manager and 
assistant store manager have general responsibility for the day-to-day operation of 
the store.  Is that correct?---One would think that, yes. 

PN685  
Would you say that that would include making changes to the layout of the back 
dock area?---This is their excuse.  Yes, it would include that. 

PN686  
Okay.  Therefore is it correct that any changes to the layout of the back dock area 
may also include decisions regarding what furniture and equipment will be 
required and will not be required?---Something that you would discuss with the 
person who was using it, one would think. 

PN687  
So my question is - - -?---Yes, they have the right to do that as managers, yes, of 
course. 

PN688  
Thank you.  The decision to remove the desk and stool from the back dock area 
would therefore be an exercise of this decision-making authority, would it 
not?---No, I know the reason for it and what you're suggesting there is misleading. 

PN689  
I'm not suggesting anything, I'm asking a question?---Well, I'm reading between 
the lines. 

PN690  
So I'm going to put the question to you in a different way?---No problem - put it 
the same way, I'll answer it. 

PN691  
Given you have said that it is within your managers' authority - - -?---Given that 
I've said that it is within my managers' authority - - - 

PN692  
- - - to make decisions regarding what furniture and equipment will or will not 
require the desk and stool would therefore be included within that decision-
making authority?---It would be. 

PN693  
Thank you.  So even though you may not have agreed with the decision to remove 
the desk and stool - - -?---I didn't know about it until it was done, until after the 
fact. 
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Let me finish my question - - -?---I had no choice about it. 

PN695  
So even though you may not have agreed with the decision to remove the desk 
and stool, that decision was the managers' to make.  Is that correct?---That's 
correct, yes, of course. 

PN696  
Where do other employees and managers complete paperwork-type activities at 
the Avalon store?---That would be up in the lunch room or the office upstairs. 

PN697  
Was it open to you to also complete your paperwork in these locations?---It was 
but not convenient;  not efficient. 

PN698  
So the removal of the desk and stool did not mean that you had no place to do 
your paperwork?---No, I had a place to do it but that took me off the job to when 
deliveries came in.  I preferred to be on the spot - Johnny on the spot. 

PN699  
It was open to you to also use the other areas used by other store 
employees?---Yes, of course it was, yes. 

PN700  
Okay?---After the desk was thrown out that's where I went up there and actually 
did that on one occasion, I think. 

PN701  
At paragraph 8 of exhibit 4 you have stated that both Will and Andrew realised 
how demanding your job was and asked you back to work?---That's correct. 

PN702  
You then continue:  "But by then it was too late, the damage to me was 
done"?---That's correct, yes. 

PN703  
To what do you refer when you say, "by then it was too late"?---Well, it was after 
the fact, isn't it?  You've already been abused and - excuse the language - 
sodomised and driven out of the store because of that so - does that answer the 
question for you? 

PN704  
So are you referring to the damage - - -?---Bullying, harassment, intimidation. 

PN705  
Let me finish my question:  so you are saying that this timeframe for you was 
when you commenced leave?---Hang on, just start again there?  Yes, go on.  Ask 
that again. 
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PN706  
So you've said, "By then it was too late."  When you say - by, "when", are you 
referring to by the time you commenced your leave in July?---Let me think:  yes, 
yes, it was. 

PN707  
Okay?---It was too late by then to ask me back to work.  It was way too late by 
then.  Who would work where they're not wanted? 

PN708  
You would agree that they offered you the opportunity to return to work?---Well, 
Will Lose in a mousy little voice asked me back.  He cowered down. 

PN709  
So your answer is yes?---That's correct. 

PN710  
By saying the damage had already been done, are you saying that by this time you 
had already made up your mind that you weren't going to come back to 
work?---The damage had already been done - yes.  Well, the damage was done so 
I had made up my mind not to go back.  There's no way I would go back. 

PN711  
So given that you've just said that this time frame was when you commenced 
leave, in your mind the damage was done at the time you commenced 
leave?---Absolutely. 

PN712  
Okay, and you made your decision that you weren't going to return at that 
time?---Look, I hadn't entirely made the decision.  The job meant a lot to me.  It 
was really important for my health, it was close to home and I was still, at that 
time, really re-assessing so no, I can't say that. 

PN713  
Okay.  You have also noted at paragraph 51 of exhibit 4 - - -?---Hang on - because 
you made a few mistakes here I'm going to have to check this now.  51 - "Revina 
is a good kid" - yes, go on. 

PN714  
So this is in relation to Revina Laws, Ms Laws?---Yes. 

PN715  
You've noted here that you spoke with Ms Laws while on annual leave so can I 
confirm this was prior to your decision to resign?---No, you can't.  Sort of - again, 
I was re-assessing and I was in two minds at that point in time. 

PN716  
It was prior to when you actually resigned, though?---You know, I was really - I 
was torn between making an income, staying fit - - - 
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PN717  
My question is - - -?---I know what your question is and again, I'm not going to 
answer a yes or no.  I'm going to qualify my answers or I'm not going to answer.  
Which would you prefer? 

PN718  
I would prefer that you would just answer the question I'm asking?---I know that 
you would prefer that but I'm giving you my point of view and the reason for that 
is so you don't mislead the Fair Work Commission. 

PN719  
So at the time that you spoke to Ms Laws, this occurred before 27 November 
when you resigned?---No, I didn't speak to her, she spoke to me. 

PN720  
Okay.  At the time that Ms Laws spoke to you this was before 27 November, 
when you resigned.  Is that correct?---Look, see, I don't recall the exact time she 
spoke to me.  I only vaguely remember the circumstances of her talking to me.  
She says in her letter that it was the 10/10 and then she changed it something else.  
So it may have been around 10/10 or 10/11.  SO that is before I gave Woolworths 
my letter of resignation. 

PN721  
So you're confirming that the conversation with Ms Laws was before you gave 
Woolworths your resignation?---That's right, yes. 

PN722  
Thank you.  You have stated that you consider Ms Laws to be a mediator.  Does 
that mean you consider her someone that tries to assist in resolving something 
amicably?---Yes, I'd say so.  Yes, for sure, yes. 

PN723  
You accept that she encouraged you to escalate your concerns to someone else;  
for example, HR?---She did say that, yes. 

PN724  
You elected not to pursue this avenue of redress?---That's correct, yes. 

PN725  
This was despite you having other options available?---Despite me having what 
other options available? 

PN726  
To pursue another avenue of redress?---No, let's go back to the question before 
that one because this doesn't make any sense to me.  Ask the previous question 
and then ask that question you just asked then. 
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So I said to you you elected not to pursue this avenue of redress, being the one 
that Ms Laws spoke to you about?---That's correct, which was talk to Andrew 
Tiller or contact HR. 

PN728  
Okay?---That's right, yes. 

PN729  
So you had other options available?---What other options were they? 

PN730  
Those options that you've just stated?---Okay - yes, we just said that, didn't we? 

PN731  
I'm just clarifying?---You're repeating yourself. 

PN732  
Okay.  You have previously stated that Mr Tiller did nothing in relation to your 
alleged issues with Mr Lose.  Would it not be the case that if Ms Laws had spoken 
to you at the request of Mr Tiller that this would indicate that he was trying to 
assist you?---Look, he had already asked me back to work and again, I was re-
assessing and I'm the sort of person - even if I'm getting paid $250,000 a year -  - - 

PN733  
Can you just focus on my question?--- - - if I'm not wanted I'm not going to go 
back. 

PN734  
I'd like you to focus on the question I've just asked?---That was the answer to the 
question. 

PN735  
You have previously stated that Mr Tiller did nothing in relation to your alleged 
issues regarding Mr Lose?---At the time of the alleged issues. 

PN736  
You've also stated that Ms Laws had spoken to you at the request of Mr Tiller or 
that was your assumption, correct?---Say that one again?  My mind just went off 
somewhere else then. 

PN737  
You have also stated that Ms Laws had spoken to you at the request of Mr 
Tiller?---No, no - I didn't say - I said there was a possibility. 

PN738  
An assumption?---Yes.  I mean, how would she know about it otherwise? 

PN739  
Okay?---Yes. 
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PN740  
Does this not indicate then to you, if that is your assumption, that he was in fact 
trying to assist you?---Again, the rat hole that Woolworths runs down after the 
fact - too late.  He wasn't - he was trying to assist me but it was too late. 

PN741  
Okay, so yes, it's possible that he was trying to assist you?---Yes, for sure, yes. 

PN742  
Okay?---No, he was trying to get out of what was going on.  That's why he did it.  
It was a back-pedalling exercise. 

PN743  
That's all the information that I require?---Again, I said I'm not answering 
anything unless I can qualify the answer, okay?  This is supposed to be a level 
playing field here - - - 

PN744  
I'm going to move on?--- - - and you've already abused that and you're still 
abusing it now. 

PN745  
I'm going to move on?---Okay. 

PN746  
So your application to the Fair Work Commission was prepared on 27 November, 
that's correct?---That's correct, yes. 

PN747  
When did you start preparing - - -?---No, no, hang on - sorry.  It may have been 
prepared before that. 

PN748  
Before that?---Yes, you know, I mean - I put that date on it because that was the 
date that I put in my letter of resignation and I did that because then I had run out 
of holiday pay. 

PN749  
So therefore you had made the decision to resign before 27 November?---Well, 
let's say it was on the 27th, you know, or 10 minutes before or whatever.  So I'm 
not going to answer that question.  You've got my letter of resignation and that 
means that, you know, at that point in time I had clearly established in my mind 
that I was resigning, therefore I put in a letter of resignation. 
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case occurred at the same time.  You don't prepare a case to the Fair Work 

255 of 378



 

IAB\LBR\60441563\1 

Commission unless you've decided to resign.  I wanted to see what Woolworths 
did.  I was under the impression that, you know, you had no case here unless your 
employment was terminated.  But that's one of their tactics.  They kept throwing it 
in my face.  Okay - you haven't been terminated, you haven't been terminated, you 
haven't been terminated.  Yes, but, I mean, bullying and harassing someone out of 
their job and not terminating them is part of their strategy to circumvent the - - - 

PN751  
I'm going to stop you there?--- - - - to circumvent the NES safety net. 

PN752  
I'm going to - - -?--- - - - they don't terminate your employment. 

PN753  
My question - - -?---And I'm going to elaborate, like I said.  Continue. 

PN754  
I'm going to rephrase the question?---Okay. 

PN755  
So did you resign with the intention of pursuing an unfair dismissal application 
against Woolworths?---Look, it wouldn't have seemed right at the time to pursue 
an unfair dismissal application against Woolworths unless I had resigned. 

PN756  
Okay?---I mean, why would I do it when I was still working with them.  They 
didn't terminate my employment, so therefore I was left with no choice to be 
honest about the whole thing but to resign. 

PN757  
Okay.  Commissioner, I might need about another 10 minutes of cross-
examination:  is that okay?---Yes. 

PN758  
Okay?---What's that, sorry? 

PN759  
This is going to take another 10 minutes or so?---Yes, okay, yes.  That's fine, yes, 
I'm good with it. 

PN760  
Okay.  At paragraph 54 of your statement in exhibit 4 - - -?---Hang on, let's go to 
it - yes, go on. 

PN761  
You have made comments to the effect that the relevant HR partner does not 
know the number of employees engaged by Woolworths?---That's Mr Sivaskanda, 
yes.  Well, I mean, I read through the national supermarket agreement 2012 and it 
said in there there were 95,487 - I rounded it off - and he said there were 200,000 
employees, which there aren't, obviously. 
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PN762  
Do you agree that Woolworths operates a number of different 
businesses?---Woolworths Ltd do, yes. 

PN763  
So those business may include BWS, Dan Murphy's and the fuel business?---Yes, 
okay, yes - fair enough.  I see. 

PN764  
So you would accept that Woolworths supermarkets may only have 95,000 
employees?---Yes. 

PN765  
But it's possible that there are up to 200,000 employees in Woolworths 
Ltd?---Over an extended period I was being told that Woolworths had 100,000 
employees or 110,000. 

PN766  
Could you just stick to my question?---So then I got in mind that it was around 
100,000 in 2016 so going back to 2012 it would appear that him saying 200,000 
was 100,000 too many.  But now that you've explained it I agree with you.  There 
probably are 200,000. 

PN767  
Okay, so it is possible?---Yes, thanks for that.  I was misled on that one. 

PN768  
In the circumstances you would accept that you therefore misinterpreted or were 
wrong in this occasion?---Yes, I would, yes - after your explanation, yes, I would. 

PN769  
Is it possible that you were similarly wrong about whether Mr Lose's conduct 
towards you constituted bullying and harassment?---Not judging but what he did 
to the rest of the staff, no - I'm definitely not wrong about that. 

PN770  
Can you entertain the possibility that you may have been wrong about that?---No, 
I can't entertain it, I'm sorry.  Otherwise I wouldn't be here, would I? 

PN771  
Okay.  Within your statements you have referred to the various work health and 
safety issues that have allegedly eventuated since your resignation.  Do you 
agree?---Which paragraph? 

PN772  
You'll have to give me a moment?---Okay. 
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mistakes already so I need to run through it while you're running through it.  So 
let's go back to the statement you're referring to and I want it clear here, okay?  
There's no - - - 

PN774  
THE COMMISSIONER:  I think the most significant bit of evidence about this 
question of safety - if that's the right abbreviated headline you could give it - is 
probably paragraph 7 of exhibit 3. 

PN775  
MS BARCLAY:  Have you got paragraph 7 of exhibit 3 in front of you?---I'm 
deaf in the left ear so I didn't hear what the Commissioner Cambridge said.  
Which submission was it? 

PN776  
Exhibit 3, paragraph 7?---Exhibit 3? 

PN777  
Yes?---Okay, I'll just pull that up;  hang on.  Paragraph - - - 

PN778  
7?---I said, he said - okay, it's a verbatim, I see.  Continue. 

PN779  
So my question to you was you have stated you believe there were work health 
and safety issues?---Let me read through it first.  I said:  "As a safety officer" - "I 
said there would be injuries if he got rid of me.  Those injuries are happening and 
you are behind with the paperwork." 

PN780  
Mr Fitzgerald, your statement is in evidence.  You don't need to read it out?---Can 
I read it, then, before I answer it?  I need the opportunity to do that. 

PN781  
THE COMMISSIONER:  Just read it to yourself because we don't need to trouble 
the recording with you reading out something?---Okay, right, okay, but - again, 
paragraph 25.  Okay, let me - just give me the opportunity to read it, please, and 
then I'll ask you to repeat the question.  Right.  That's correct, yes. 

PN782  
MS BARCLAY:  Okay.  Do you know whether Woolworths looked into the 
various alleged work health and safety matters that you raised in your 
application?---This here, is that what you're talking about? 

PN783  
You can put your statement aside.  My question is do you know whether 
Woolworths looked into the matters that you have raised?---No, I don't know that. 
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Okay, so if Woolworths had appointed a person independent of the store to come 
in and complete an audit do you think they would be better-placed to comment on 
the state of work health and safety in the store than you?---I was on the spot, I 
knew what was going on so possibly not, unless they saw the people who were 
injured in the (indistinct). 

PN785  
So even though you no longer work at Woolworths you're saying that it's your 
opinion that a work health and safety audit that has been done since - that you 
would know more than that person who conducted that audit?---No, I'm not 
saying that. 

PN786  
Okay?---I'm not saying that.  You know, like I said I shop there every day and 
they're like family to me down there so I know what goes on.  They come up to 
me and say, "Fitzy, there's been an injury out the back dock." 

PN787  
So that's not relevant to my question.  If Woolworths had appointed a person 
independent of the store to come in and complete an audit on the store's work 
health and safety compliance do you think they would be better placed to 
comment on the state of work health and safety in the store than you?---Since I 
wasn't there, definitely. 

PN788  
Okay?---Yes. 

PN789  
Since resigning from Woolworths have you approached any other staff from the 
Avalon store seeking to encourage them to complain about Mr Lose?---I haven't 
encouraged anyone to complain.  I've only spoken to the people who were victims 
of Mr Lose's behaviour. 

PN790  
And did you encourage those people to complain about Mr Lose?---No, no, I did 
not encourage anyone to complain about him. 

PN791  
I'm just going to quickly refer to one of your statements.  Just bear with me.  
Okay, if I can refer you to paragraph 37 of exhibit 4, you acknowledge that in a 
discussion - - -?---I'll just pull it up - 37? 

PN792  
Yes?---In relation to his paragraph 91 - yes, continue. 

PN793  
You acknowledge that in a discussion involving Mr Lose you inferred that he was 
a snake.  Is this correct?---That is correct, yes. 
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Would you agree that Mr Lose's recollection of the discussion is different to your 
own?---Yes, it is. 

PN795  
Namely, that Mr Lose indicates that you called him a snake and you say that you 
inferred it?---That's correct:  they're miles apart, aren't they, saying it and inferring 
it. 

PN796  
You have also said that Mr Lose has lied because it is his belief or recollection 
you called him a snake?---Yes, I didn't correctly call him a snake.  I inferred he 
was a snake. 

PN797  
So my question is you've inferred in your statement at paragraph 37 that he lied, is 
that correct?---Yes, that's correct, yes. 

PN798  
Would you accept that you and Mr Lose may simply have differing recollections 
and that this does not necessarily constitute a lie?---We have different 
recollections - I'm really dying to ask him this on the witness stand.  "Snakes have 
no empathy and will bite you worse the second time", which I believe.  I mean, he 
asked me back to work and that was my reply. 

PN799  
I don't believe you need to refer to your statement to answer my question.  My 
question is would you accept that you and Mr Lose may have simply differing 
recollections and it is not necessarily that he lied?---Different understandings of 
the English language and communication generally - we definitely have different 
recollections of that - - - 

PN800  
Okay?--- - - because we are miles apart in terms of the way we view things.  
Everyone is different. 

PN801  
Is that a lie, though?---Him calling a snake?  Well, to me it is because I know the 
different between inferring something and saying something.  But maybe he 
doesn't so therefore to him - - - 

PN802  
So you've just said - - -?--- - - he's not lying.  In his mind he's not lying, yes. 

PN803  
If people have different ways of communicating though does that necessarily 
mean - - -?---They do indeed, yes. 

PN804  
- - that doesn't necessarily mean that they're lying?---Okay, yes, I'd go along with 
that - fair enough.  Yes, you can scratch it out that I said he was lying there. 
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PN805  
Okay?---It was just a play on words. 

PN806  
You say that you got him to bite.  Are you implying that in your view, you got Mr 
Lose to lie?---Well, I sort of threw that in because getting him to - - - 

PN807  
A yes or no - - -?--- - - the getting-him-to-bite thing came along later.  That's when 
I wrote that and because biting is what a snake does.  So that's why I said that - I 
can't say any more than that about that.  See, I didn't actually - - - 

PN808  
So you are implying that you got Mr Lose to lie?---I'm implying that I got him to 
lie?  Again, let me come back to people thinking differently. 

PN809  
Just a yes or no answer would be sufficient?---No, I'm not going to answer as a 
yes or no answer, sorry.  You're trying to mislead the Fair Work Commission 
again.  I'm not going to answer it as a yes or no.  That just popped into my mind as 
a bit of colloquialism, okay? 

PN810  
Was that motivated by your dislike for Mr Lose?---I have no dislike for him.  You 
know, he was being directed.  He's probably had a good heart.  I've seen his two 
boys and no doubt he's a good person and, you know, what he does is what he 
does. 

PN811  
Okay, that's sufficient.  You don't have to describe - - -?---I'm only judging him by 
what he - - - 

PN812  
That's sufficient?--- - - to me and three other staff;  four other staff. 

PN813  
I'm just conscious of the time:  it's important that we move on?---Yes. 

PN814  
You have referred to the statements of Ms Wilesmith and Mr Platter and you say 
that they took stress leave due to the bullying and harassment of Mr 
Lose?---That's correct. 

PN815  
Is your belief that they were on stress leave because you have spoken to 
them?---Not yet. 
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So they told you that they took stress leave because of Mr Lose?---Cheryl did - 
Ray didn't.  He didn't say that.  He just took two weeks at that time.  It was as a 
result of his treatment by Mr Lose. 

PN817  
Other than what they told you do you have any additional documentary evidence 
to prove this?---How could I possibly have that? 

PN818  
So no?  Do you agree that you were friends with Ms Wilesmith and Mr 
Platter?---I was friends with everyone in the store. 

PN819  
Do you feel that those people, Ms Wilesmith and Mr Platter, have your 
back?---No, they don't, because they need to protect their jobs, don't they?  So 
that's got to be their first priority.  Okay, they only - - - 

PN820  
That's sufficient?---Okay. 

PN821  
Would you agree that they would always want to help you out if they 
could?---Definitely not, no - Ray has been influenced by Woolworths - - - 

PN822  
That's sufficient?--- - - in his position where he stands.  Okay, so he's had to do a 
back down to protect himself and I appreciate that.  Now, he has a family.  It's 
hard to get a job in Avalon. 

PN823  
We don't need to go through this?---I do.  I know that you don't but I do. 

PN824  
Do you feel as though they would always want to help you out?---No, their job is 
their first priority. 

PN825  
You don't?  Thank you, okay.  If I can refer you to paragraph 72 on page 12 of 
exhibit 4?---72, yes. 

PN826  
You've stated in this paragraph that Mr Nick Harris, group manager, was part of a 
devious staff management strategy.  Is that correct?---It appears that way, yes. 

PN827  
Are you saying that this management strategy was to engage in bullying, 
harassment and intimidation of you?---Not me specifically - it's a general, general 
thing throughout the store to get rid of management other than the general 
manager and the 2IC.  So, you know, I know that Will Lose was only following 
orders and Andrew Tiller must have also been complicit in what was going on. 
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PN828  
I'm going to stop you there.  My question was are you saying that Nick Harris' 
management strategy was to engage in bullying, harassment and intimidation of 
you?---I say that his management strategy was to get rid of staff without it costing 
Woolworths anything. 

PN829  
Okay.  Do you have any evidence to confirm this assertion?---No direct evidence, 
no - only circumstantial evidence. 

PN830  
So I put it to you that it's merely your belief or your only personal assessment of 
the situation?---No, it's not.  Like I said it's circumstantial evidence.  You know, 
when you look at the - - - 

PN831  
That's sufficient?---You don't want to hear this bit?  No, of course you don't. 

PN832  
If I can refer you to paragraph 76 of exhibit 4 on the following page, page 
13?---76, yes. 

PN833  
Excuse me.  You say here - it's my understanding that you believe Woolworths is 
engaged in a cover-up.  Is that correct?---I'll have to read through the paragraph to 
qualify that one. 

PN834  
You can refer to the last sentence?---The last sentence from what - I'll have to 
read what's in front of that to qualify why I said that. 

PN835  
THE COMMISSIONER:  Well, read it to yourself, please?---Okay, I'm referring 
what is woven into Woolworths' defence.  After the fact their defence is a cover-
up.  You know, there's nothing that you put towards me that substantiates 
anything that you're doing.  I haven't put my neck on the line for nothing.  I'm here 
for a reason and now that I understand it's not a real - not an actual level playing 
field in the Fair Work Commission who in their right mind would do this unless 
they were right?  No-one.  Okay?  I'm here because what was done to me was 
done to me and I'm here to seek reparation for that. 

PN836  
MS BARCLAY:  You will have an opportunity to speak about that at the end - - -
?--- - - again, I've said I will qualify my answers. 

PN837  
So you have referred to Woolworths engaging in a cover-up in your statement, is 
that correct?---Yes, I can, and you're part of it. 
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Am I correct that you are meaning that Woolworths is trying to cover up that you 
were allegedly bullied, harassed and intimidated?---Woolworths is trying to cover 
up not just that I was bullied, harassed and intimidated but other staff as well - not 
just at Avalon but other - - - 

PN839  
That's sufficient, thank you?--- - - Woolworths stores. 

PN840  
Is it your view that Ms Sivaskanda - HR business partner - is engaged in this 
cover-up?---No, I would say not. 

PN841  
Okay?---He's an innocent that has been dragged into it on the sidelines to throw 
up a smokescreen. 

PN842  
What about myself?  Are you suggesting that I'm involved in this cover-up?---No, 
Nicole, why would I do that?  Of course you're not involved in the cover-up.  
You're just part of it. 

PN843  
Okay?---You know, you've been put in that position - - - 

PN844  
That's sufficient.  Am I correct in saying that by this stage there is very little that 
Woolworths could do to convince you that there is not some conspiracy or cover-
up of events against you?---I'm only going by the facts, you know, and then you 
try to back out of it, which is understandable. 

PN845  
My question is very simple?---Every criminal is innocent - - - 

PN846  
Would you like me to repeat my question?--- - - or they think they are. 

PN847  
Would you like me to repeat my question for you?---Yes, please. 

PN848  
Am I correct in saying that by this stage there is very little that Woolworths could 
do to convince you that there is not some conspiracy or cover-up of events against 
you?---That's correct.  I'll go yes, definitely. 

PN849  
That was the case in relation to how you felt regarding Mr Lose and Mr 
Tiller?---No, how could I know that at the time when they were doing it?  You 
know, I mean, you're shocked and horrified at what's happening to you.  How did 
I know there was a cover-up then?  You know, it's not until you run through the 
evidence and what's presented to you that you see what a cover-up is. 
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PN850  
Is it how you feel now?---About who?  About Woolworths or about Mr Tiller and 
Mr Lose? 

PN851  
Both?---About Mr Tiller and Mr Lose being part of a conspiracy to - - - 

PN852  
The cover-up?--- - - to cover this up?  Yes, absolutely. 

PN853  
Okay?---Yes. 

PN854  
That is why you resigned?---No, that's not why I resigned.  They weren't covering 
it up then.  I didn't get that until I got the witness statements and submissions from 
Woolworths - - - 

PN855  
Okay?--- - - so how could I possibly know anything until I got your reply to my 
application to the Fair Work Commission? 

PN856  
That's fine.  That answer is sufficient.  We have no further questions. 

PN857  
THE COMMISSIONER:  Nothing further?  All right, thank you.  Mr Fitzgerald, 
earlier in your examination in chief a document was produced which bears your 
signature and that signature on that document indicates your participation in a 
training course that involved bullying and harassment.  You wanted to give an 
explanation as to why you had signed that document?---Okay, look, this was an 
ongoing thing;  not just myself but every busy employee - and like the people 
there do work hard.  I mean, you've got no idea what it's like in a supermarket.  I 
mean, it's full-on for the bulk of the people that work in the background.  The 
people out the front of the store - it seems a lot easier.  They mill around, talk to 
each other.  They've got a bit of time, they stand around the auto check-out system 
and just watch what's going on.  But in the background, you know, it's not the 
front end of the store that's the front line, you know, where the kids are on a check 
out and the people mill around and talk to each other.  They've got it easy but 
they're also needed there just to supervise customers as they come and go, point 
out where things are on the shelves.  In the back end, you know, where the 
produce comes in, these are the people, the personnel that are critically important 
to getting all that product on the shelves. 

PN858  
Perhaps I can short-circuit this a little bit:  did you sign this document as a 
participant when you did not participate in the training course?---That's correct, 
yes. 
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So you signed this document indicating your participation in a training course 
when you did not participate in it?---This happened on a regular basis. 

PN860  
Is that the position?---That's correct, yes. 

PN861  
Is aisle one of the store also the dairy aisle?---That's correct, yes. 

PN862  
The conversation that you had with Mr Lose in November regarding the snake - 
when the word, "snake", was mentioned - is that the same conversation or did that 
conversation occur at the same time as the conversation that you accurately repeat 
verbatim from 6 November 2016?---The conversation in aisle one? 

PN863  
Was this the same occasion?---I can't remember.  I'd have to have a closer look at 
that.  I mean, can you refer me to those paragraphs again? 

PN864  
All right - in paragraph 6 and 7 of exhibit 3 - - -?---6 and 7 of exhibit 3 - 6, 
paragraph 6 - yes. 

PN865  
Now, you record this with some precision?---Yes, yes, right.  Yes, yes. 

PN866  
In fact you say you've got a verbatim record of - - -?---No, I'm referring to him - 
this is when he cowered down and - this is other than this conversation here.  This 
is not when he asked me back to work.  He cowered down and asked me back to 
work and that's when I said to him, "Snakes have no empathy and will bite you 
worse the second time." 

PN867  
You mention that in the next paragraph 8.  What I'm trying to ascertain is whether 
this occurred on the one occasion or are there two separate occasions?---Separate 
occasions. 

PN868  
Separate occasions?---Yes. 

PN869  
So is the snake discussion - - -?---Yes. 

PN870  
- - the request to come back to work - does that occur after the conversation of 6 
November?---It appears that way.  That was 6 November.  It appears that it would 
have been after 6 November. 
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Thank you for that.  Anything arising from my questions, Ms Barclay? 

PN872  
MS BARCLAY:  No, Commissioner. 

PN873  
THE COMMISSIONER:  All right - thank you, you are released and discharged.  
Thank you for giving your evidence. 

<THE WITNESS WITHDREW [1.09 PM] 

PN874  
THE COMMISSIONER:  You can return to the bar table. 

PN875  
MR FITZGERALD:  I can't remember - - - 

PN876  
THE COMMISSIONER:  Mr Fitzgerald, you should leave the witness box now.  
You've been released and discharged. 

PN877  
MR FITZGERALD:  Right, yes.  I think now that it might have been before 6 
November.  I'll go through it and track it down and then - sorry. 

PN878  
THE COMMISSIONER:  Is there any further evidence that you wish to adduce in 
the matter? 

PN879  
MR FITZGERALD:  Yes, there is, actually.  If you went back in and went 
through the transcripts of the preliminary conference when I was sitting right here, 
you would have discovered right towards the end of that that you said to Ms 
Barclay, "Are you getting a solicitor or a barrister?"  She clearly said no.  Now, 
what that has done - what that has presented to me then - at that point in time I 
thought, okay, this is a level playing field. 

PN880  
THE COMMISSIONER:  Mr Fitzgerald, we've discussed this earlier today.  I'm 
asking you - - - 

PN881  
MR FITZGERALD:  It really plays on my mind because - - - 

PN882  
THE COMMISSIONER:  It may play in your mind but we have to deal with this 
with some degree of efficiency.  Do you have any further evidence that you want 
to put before the Commission? 
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MR FITZGERALD:  I do. 

PN884  
THE COMMISSIONER:  What is that? 

PN885  
MR FITZGERALD:  I do, I do, I do, I do - two emails from Sparke Helmore, 
which I printed out and I'll just try to find them here if you bear with me.  While 
I'm looking for them I'll continue talking.  Now, all of their correspondence with 
me was by email and you would expect that situation to continue.  One would 
expect that to continue.  What I'm wondering is with Sparke Helmore's emails to 
me as they way that they communicated, why then didn't they email me that?  
Why is it posted?  The reason it's - I can only assume this but it's glaringly 
obvious, because it wasn't delivered.  Why didn't you email it to me like you did 
everything else?  You haven't answered that. 

PN886  
MR BENNETT:  I did. 

PN887  
THE COMMISSIONER:  Mr Fitzgerald - - - 

PN888  
MR BENNETT:  I emailed it to you. 

PN889  
THE COMMISSIONER:  Mr Fitzgerald - - - 

PN890  
MR FITZGERALD:  Yes, sir? 

PN891  
THE COMMISSIONER:  We have dealt with that issue earlier today and we have 
agreed to move beyond that.  It's unfortunate that there wasn't the clarify of 
communication that we would have liked but your witness statements of your two 
other witnesses, even though they're absent, have been admitted.  We've dealt with 
that in that fashion.  Is there any other evidence that you want to put forward 
before the Commission? 

PN892  
MR FITZGERALD:  Only this letter - why wasn't it emailed?  That is the 
evidence. 

PN893  
THE COMMISSIONER:  You want to introduce that letter? 

PN894  
MR FITZGERALD:  I do, yes. 

PN895  
THE COMMISSIONER:  Do you have copies? 
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PN896  
MR BENNETT:  I've got another copy here. 

PN897  
THE COMMISSIONER:  Is there any objection to me receiving that? 

PN898  
MS BARCLAY:  No. 

PN899  
THE COMMISSIONER:  No, very well.  This document will be admitted and 
marked as exhibit 8. 

EXHIBIT #8 LETTER FROM SPARKE HELMORE TO APPLICANT 
DATED 23/02/2017 

PN900  
THE COMMISSIONER:  Exhibit 8 is described as a copy of correspondence 
dated 24 February 2017 from Sparke Helmore lawyers to the applicant - exhibit 8. 

PN901  
MS BARCLAY:  With respect to exhibit 8, we would just like to clarify that it 
does say, "by email", at the top of this letter so it was emailed as opposed to sent 
by post. 

PN902  
MR FITZGERALD:  Okay, well, I didn't receive it and I assume by the way that 
this has been presented that it was posted.  You didn't deny that when I spoke to 
you about that, it being posted. 

PN903  
MS BARCLAY:  I'm denying it now.  I'm telling you it was sent by email 

PN904  
MR FITZGERALD:  Afterwards, okay, well, I didn't receive it.  Okay, it said here 
it was emailed but again, then I assume because I didn't get it that it had been 
posted.  Okay, so my apology for that. 

PN905  
THE COMMISSIONER:  Is there any further evidence that you want to put 
before the Commission, Mr Fitzgerald. 

PN906  
MR FITZGERALD:  There probably is but there's a lot on my mind with this so at 
this point in time, no, but I would like to reserve the right to do that at some later 
date. 

PN907  
THE COMMISSIONER:  I'm not sure you get the right to re-open your case.  
What I might do is give you considerable latitude and allow you lunchtime to 
review all of this. 
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PN908  
MR FITZGERALD:  Okay. 

PN909  
THE COMMISSIONER:  When we resume after lunch I'll give you an 
opportunity that if there is something else that you think you might have missed 
out on and you think it's very important and should be before me you'll get an 
opportunity to seek to introduce that as evidence.  So we'll take the lunch break 
now and resume in about an hour. 

LUNCHEON ADJOURNMENT [1.14 PM] 

RESUMED [2.17 PM] 

PN910  
THE COMMISSIONER:  Mr Fitzgerald, do you have any other evidence that you 
wanted to put before the Commission? 

PN911  
MR FITZGERALD:  No.  No, it's all before the Commission. 

PN912  
THE COMMISSIONER:  All right.  Just to tidy things up what I might do, and to 
make it clear and easy for everyone is to mark the subs documents that you've 
provided also. 

PN913  
MR FITZGERALD:  Yes. 

PN914  
THE COMMISSIONER:  So there's a submissions document dated 1 February 
2017.  That document will be marked for identification purposes as F1.  And then 
there is a further outline of submissions document which is dated 1 March 2017, 
and that will be marked as F2. 

MFI #F1 OUTLINE OF SUBMISSIONS DOCUMENT DATED 
01/02/2017. 

EXHIBIT #F2 OUTLINE OF SUBMISSIONS DOCUMENT DATED 
01/03/2017. 

PN915  
THE COMMISSIONER:  So I think that tidies, sort of, everything up from your 
side of the ledger, thank you.  All right, Ms Barclay? 

PN916  
MS BARCLAY:  Yes.  So in the interests of time I was just proposing to make a 
brief opening statement and then call our first witness. 

PN917  
THE COMMISSIONER:  Yes. 
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PN918  
MS BARCLAY:  Does that suit you? 

PN919  
THE COMMISSIONER:  Yes, that's good.  Yes. 

PN920  
MS BARCLAY:  Okay.  So in the Fair Work Commission application filed by Mr 
Fitzgerald he alleges that he was forced to resign due to instances of bullying, 
harassment and intimidation by Mr Lose that occurred in June 2016.  These 
alleged events consisted of the alleged opening of a lock box in the back dock area 
by Mr Lose, directions by Mr Lose for Mr Fitzgerald to undertake cleaning 
activities, and the disposal of work desk and stool commonly used by Mr 
Fitzgerald.  It is the position of Woolworths that these alleged events did not 
occur in the manner as described by Mr Fitzgerald and in this regard we say that 
Mr Fitzgerald has either not appreciated the facts, or has omitted crucial details.  
To put things in perspective, Mr Fitzgerald appears to accept that there was no 
bullying, harassment or intimidation for the first few months that Mr Lose was at 
the store, approximately March to May of 2016.  The alleged bullying occurred in 
June 2016 and Mr Fitzgerald was then on leave for a number of months until 
November 2016.  At no point during his absence did Mr Fitzgerald pursue any 
formal grievance or complaint process that was available to him. 

PN921  
He subsequently tendered his resignation on 27 November 2016.  Of not, the Fair 
Work Commission application of Mr Fitzgerald is dated 27 November 2016, and 
considering the length of the application and detail contained within, it is apparent 
that Mr Fitzgerald has been contemplating that course of action for some time.  It 
was only upon receipt of the application that Woolworths was made aware of the 
extent of his complaints and grievances and that these were formalised and 
escalated at that time.  Subsequent inquiries by Woolworths have revealed that the 
factual matters he asserts are unfounded, notably an independent work, health and 
safety audit at the Avalon store did not reveal any systematic work, health and 
safety issues. 

PN922  
In effect, the issues we see for determination by you, Commissioner, are the 
jurisdictional objection.  We say that Mr Fitzgerald was not dismissed by 
Woolworths, and also the substantive claim was the termination of his 
employment relationship in the circumstances, unfair.  It is the respectful position 
of Woolworths that he was not dismissed and the circumstances surrounding the 
cessation of his employment were not unfair. 

PN923  
Mr Fitzgerald did not explore the range of internal avenues of redress available to 
him in the event that he had an issue or complaint.  Accordingly, he had other 
options available to him other than to resign.  I re-emphasise that he never 
formalised any complaint.  Although he had discussions with the store manager it 
was not perceived at that time by the store manager to be beyond usual venting or 
that he required assistance and it is noted that these issues were not simply 
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ignored in any event, and the store manager did in fact take steps to look into the 
alleged matters. 

PN924  
It is also concerning that in the most recent submissions of Mr Fitzgerald he 
appears to be alleging a conspiracy of bullying, harassment and intimidation by 
multiple persons and not simply Mr Lose.  This includes people that did not know 
Mr Fitzgerald prior to his resignation.  In our view this type of submission by Mr 
Fitzgerald is irrelevant to this claim but also gives insight into his inability to 
objectively view particular circumstances.  I refer to a decision that you actually 
handed down yourself, Commissioner, in the matter of Cutty(?) v Coast 2 Bay 
Housing Group.  The matter is cited as [2014] FWC 54181.  This case draws 
parallels to the circumstances of Mr Fitzgerald's termination of employment. 

PN925  
In Cutty the applicant was informed of her requirement to relocate to alternate 
offices which she had been working at, and as a result she subsequently resigned, 
which was followed by an application for unfair dismissal remedy.  In your 
decision you articulated that the employer's actions in that case were strongly 
suggestive of action taken for proper business purposes and without any ulterior 
motive at inducing the resignation of the application.  The employer simply had 
no way of knowing that the applicant's concerns regarding the relocation of such 
magnitude and gravity as to stimulate her resignation, and for reasons including 
those I have just referred to, you dismissed the application for want of 
jurisdiction.  We submit that the same principles apply in this matter.  In summary 
we are seeking the dismissal of the application and we are also seeking for you to 
exercise your discretion pursuant to section 611(2) and 400(a) of the Fair Work 
Act to order Mr Fitzgerald to pay Woolworths' costs in this matter.  And with that 
said, we will call Luckshini Sivaskanda. 

PN926  
THE COMMISSIONER:  All right. 

PN927  
THE ASSOCIATE:  Please state your full name and address? 

PN928  
MS SIVASKANDA:  Yes, it's Luckshini Sivaskanda, (address supplied). 

<LUCKSHINI SIVASKANDA, AFFIRMED [2.24 PM] 

EXAMINATION-IN-CHIEF BY MS BARCLAY [2.24 PM] 

PN929  
MS BARCLAY:  Okay, Ms Sivaskanda, who are you currently employed 
by?---Woolworths Limited. 

PN930  
And what position do you hold with Woolworths?---HR Business Partner. 

*** LUCKSHINI SIVASKANDA XN MS BARCLAY 
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PN931  
Have you previously provided a written witness statement in relation to these 
proceedings?---To this particular proceeding, yes. 

PN932  
Yes.  And in preparing this statement did you conduct inquiries and searches of 
Woolworths systems and records?---(No audible reply) 

PN933  
Okay.  Commissioner, can I please hand up a copy of Ms Sivaskanda's statement 
to her?---Thank you. 

PN934  
And would you also like a copy? 

PN935  
THE COMMISSIONER:  We've got the file copy. 

PN936  
MS BARCLAY:  You've got a copy?  Excellent.  Ms Sivaskanda, can you please 
have a look at that document and tell me if this is the witness statement that 
you've submitted in this matter?  Do you agree with its contents?---Yes. 

PN937  
Do you wish to make any changes or clarify anything?---No. 

PN938  
Okay.  Can I ask, in your capacity as HR business partner for the region covering 
the Avalon store, prior to your involvement in these proceedings were you 
familiar with or did you know Mr Fitzgerald?---No. 

PN939  
We have no further questions and we seek to submit the statement of - - - 

PN940  
THE COMMISSIONER:  You tender the statement of the witness?  Yes. 

PN941  
MS BARCLAY:  Yes. 

PN942  
THE COMMISSIONER:  Is there any objection to its admission? 

PN943  
MR FITZGERALD:  No. 

*** LUCKSHINI SIVASKANDA XN MS BARCLAY 

PN944  
THE COMMISSIONER:  No.  Thank you.  The document is tendered and 
admitted, and this will become exhibit 9.  Exhibit 9 is described as the statement 
of Luckshini Sivaskanda dated 22 February 2017, exhibit 9. 
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EXHIBIT #9 STATEMENT OF LUCKSHINI SIVASKANDA DATED 
22/02/2017. 

PN945  
THE COMMISSIONER:  Any cross-examination of the witness? 

PN946  
MR FITZGERALD:  Please. 

PN947  
THE COMMISSIONER:  Mr Fitzgerald. 

CROSS-EXAMINATION BY MR FITZGERALD [2.27 PM] 

PN948  
MR FITZGERALD:  I have difficulty pronouncing your name so - - -?---That's 
okay. 

PN949  
So I'm sorry.  Okay, thanks.  Look, there's one issue.  The bulk of your witness 
statement from where I stand is just about procedure and, you know, Woolworths 
as a whole, and what a great company they are, and they are?---Mm. 

PN950  
You know, like I had a lot of respect for Woolworths as an Australian company, 
and that's evaporated recently for obvious reasons.  I had money invested with 
Woolworths, and you know – you know, they're a good, wholesome Australian 
company, I thought, until what happened to me?---Yes. 

PN951  
So the bulk of your statement, as far as I'm concerned, is really just a lot of 
padding and air about Woolworths, and background about Woolworths and I don't 
know you personally and you weren't involved in the circumstances of what 
happened, and you look like a lovely person, you do – but there's one thing that 
really concerned me in your witness statement that I have to point out and it is 
concerning.  If you were to go to paragraph 51 on page 11, "Mr Fitzgerald appears 
to have taken documents from Woolworths which he was not permitted to take or 
retain"?---Yes. 

PN952  
Now could you give me an explanation of what they were please?---I can't recall 
what they were exactly. 

PN953  
So why would you say that?---It's based on the documents that I reviewed but I 
cannot - - - 

PN954  
And what documents were they?  So let me contract them down?---I can't recall it, 
sorry. 

*** LUCKSHINI SIVASKANDA XXN MR FITZGERALD 
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PN955  
You can't recall that either?---No, sorry. 

PN956  
So you have no recollection of what documents these might have been that - - -
?---No. 

PN957  
I were permitted to take or retain?---No, sorry. 

PN958  
Or I was not permitted.  So it's a pretty – it's a pretty solid statement to make an 
accusation against a person and cast aspersions on their character, do you 
understand that?---No.  What do you mean? 

PN959  
You know, you should.  Like, I mean, you're casting aspersions on a person's 
character.  You see, that then, you know, gives the court the impression that that 
person is not a worthy person, you know, they're dishonest, and that then suggests 
to the Fair Work Commission that my whole application is dishonest, do you see?  
So it's very important that you remember why you said this and you remember 
what those documents were that I were not permitted to take or retain.  Can you 
see the gravity of what you're saying here?  You see, passing aspersions on a 
person's character puts you in a place where you're defaming them and there's a 
defamation situation involved here because this is now in a public arena.  See, the 
public can see this and then they look at me and go, "Oh, well, he's a", excuse the 
language, "He's a bastard", you know, "What the hell's he doing stealing stuff 
from Woolworths?"  I've never taken anything from Woolworths.  So this is very 
important to me to know why you said that, what the documents are, and why 
you're trying to undermine my character in front of Commissioner Cambridge.  So 
can you just go through, think again why you might have said it?---It was from a 
review of the document that I had. 

PN960  
And which document was that?---I was reviewing a lot of information as part of - 
- - 

PN961  
Okay.  Well, this is a very - - -?---Providing this statement that included – sorry. 

PN962  
Yes, go on?---Included your personnel file, as well as information that we have 
housed in our - - - 

PN963  
Okay.  Okay, well let's go beyond what the facts were?---Yes. 

*** LUCKSHINI SIVASKANDA XXN MR FITZGERALD 

PN964  
And let's assume a few things here.  Now what do you assume I might have taken 
- - -?---Well, I - - - 
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PN965  
That created the situation of gravity for you to say this?---No, it's not based on 
assumption, it's based on a document that I reviewed. 

PN966  
Okay?---I'm trying to think back to see what it was.  It was part of information 
that I was going through - - - 

PN967  
Yes?---In order for me to make this statement. 

PN968  
Yes.  So, I mean, just a stab in the dark here, what might that have been?---Like I 
said before, I can't recall. 

PN969  
You've got no idea?---I can't recall exactly what it was. 

PN970  
Okay, so there's no evidence for this profound statement that you've made against 
my character?---Like I said, I can't recall it.  It's not an assumption.  It was based 
on information that I read. 

PN971  
But see, what you've done here is put your neck on the line.  I can sue you for 
defamation of character.  Do you understand the gravity of that? 

PN972  
MS BARCLAY:  If it is of any use, we can retract that part of Ms Sivaskanda's 
statement if it's of such concern to Mr Fitzgerald. 

PN973  
MR FITZGERALD:  Please.  I'd love to see.  I've love to see what it is, what this 
is aimed at here. 

PN974  
THE COMMISSIONER:  We might be able to explore this a little further because 
I have a recollection of reading somewhere else, someone's connection to this 
particular document that I think is at the heart of this, but I don't want to suggest it 
to the witness, necessarily.  But Ms Sivaskanda, did you have the applicant's 
unfair dismissal application and its attachments when you were looking at this 
document?---Yes, it might have been – I'm not exactly sure and I think that's 
where I might have read it because I'm not – I'm not exactly sure.  That's what I'm 
trying to say.  I can't recall. 

PN975  
Would it help you now if you were provided with a copy of the application and its 
attachments and you reviewed that?---Yes.  I can have a look.  Thank you. 

*** LUCKSHINI SIVASKANDA XXN MR FITZGERALD 

PN976  
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MR FITZGERALD:  Commissioner? 

PN977  
THE COMMISSIONER:  Yes, Mr Fitzgerald? 

PN978  
MR FITZGERALD:  At this point, you know, just so we can continue with this, 
I'm prepared to overlook it, and Luckshini, I owe you an apology, as 
well?---Okay. 

PN979  
Because I referred you to as Mr?---That's okay. 

PN980  
So for that, I apologise now?---No, that's okay. 

PN981  
And you know, we will continue here - - -?---Okay. 

PN982  
If I get an apology from you, for you casting aspersions on my character?---My 
statement was based on, like I said, and referred to in the statement based on 
information that I'd read. 

PN983  
Yes?---So I can't recall exactly where I read it from.  So it's not about trying to 
give you a bad name, it's just my statement, like I said, it's based on information I 
read.  I'm trying my best to recall where I've read it but I have referred to 
documents before making that statement. 

PN984  
Okay, well, continue then, let's find it.  I mean, you can keep looking, or I will 
accept an apology and we can move forward, whichever way you want to go.  
And I will take no further action on the matter. 

PN985  
MS BARCLAY:  We don't need to press this aspect of Ms Sivaskanda's 
statement.  If she's saying she can't recall, we're happy to have it retracted from 
her statement. 

PN986  
MR FITZGERALD:  I just apologise to – I just apologise to - - - 

PN987  
THE COMMISSIONER:  I have read an explanation for that somewhere and I 
can't find it now.  I thought there was an explanation for that. 

PN988  
MR FITZGERALD:  Look, I put some information in there, in paragraph 71 
below.  I'll read it out if that's permitted. 

*** LUCKSHINI SIVASKANDA XXN MR FITZGERALD 
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PN989  
THE COMMISSIONER:  And where are you reading from? 

PN990  
MR FITZGERALD:  At paragraph 71, below paragraph 70, I'm referring to. 

PN991  
MS BENNETT:  Is that your statement, sorry, Mr Fitzgerald? 

PN992  
MR FITZGERALD:  It may have been what you were referring to, I'm not sure.  
I'll read it out.  "When you have no defence you attack and discredit, and that is 
precisely what Mr Sivaskanda" – sorry, I called you "Mr" again and I apologise 
for that again, profusely – "has done here.  I have taken nothing from 
Woolworths.  Mr Sivas" – how do you pronounce that?---Yes, Sivaskanda. 

PN993  
How?---Sivaskanda.  I like it, it rolls off the tongue beautifully.  It's like poetry.  
"May be referring to my medical certificates, copies of which I gave to 
Woolworths, I don't know."  I'll cross that out and put "She" – "has been 
extremely vague on this because it is a blatant lie.  Okay, this casts aspersions on 
my character and I insist on an explanation and an apology."  Okay, now what I 
require here is an explanation or an apology, since I have apologised to you for 
calling you "Mr."  I think that balances the ledger, don't you think?---(No audible 
reply) 

PN994  
THE COMMISSIONER:  I think what the witness is saying is, you wouldn't have 
just put that in there without there being some foundation for it. 

PN995  
MR FITZGERALD:  That's correct, yes. 

PN996  
THE COMMISSIONER:  And she's trying to find out what the foundation is.  I 
think I know what it is but I'm not going to suggest it. 

PN997  
MR FITZGERALD:  No, you can't. 

PN998  
THE COMMISSIONER:  But I'm not going to suggest it to her. 

PN999  
MR FITZGERALD:  No, I don't know what it is.  I'd love to know what it was. 

PN1000  
THE COMMISSIONER:  Yes. 

*** LUCKSHINI SIVASKANDA XXN MR FITZGERALD 

PN1001  
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MR FITZGERALD:  Seriously, I would. 

PN1002  
THE COMMISSIONER:  This is all about attention to detail, you see? 

PN1003  
MR FITZGERALD:  Yes, I know.  I like it.  Yes.  If I was 20 years younger I'd 
have the same astute attention to detail, but your mind starts to wander as you get 
older. 

PN1004  
MS BARCLAY:  May I propose something?  If Ms Sivaskanda is unable to recall 
at the moment – she said that it was based on what she reviewed in the application 
– if she is prepared to give an apology perhaps that would resolve the matter? 

PN1005  
MR FITZGERALD:  That will resolve the matter, yes?---Yes.  Yes, I apologise 
that I can't recall where I - - - 

PN1006  
Okay, done.  Let's move on.  Thank you.  And that's all.  There's no other 
questions for you?---Okay, thank you. 

PN1007  
Okay, so see, that was so easy?---It was, yes. 

PN1008  
Yes, and they came all this way just for that.  It's crazy, hey?  Okay, yes.  The 
Commissioner might like a turn now. 

PN1009  
THE COMMISSIONER:  Is there any re-examination of the witness, Ms Barclay? 

RE-EXAMINATION BY MS BARCLAY [2.43 PM] 

PN1010  
MS BARCLAY:  Yes, if I may.  I might actually ask Ms Sivaskanda, if she turns 
to page 10 of the Fair Work unfair dismissal application lodged by the respondent, 
it's in the second appendix, page 9 at the top.  It will look like this?---No. 

PN1011  
Just keep going, the second appendix?---Thank you.  Yes. 

PN1012  
Yes.  What is that, Lucky?---That's a deed - - - 

PN1013  
What's it titled?---That's a deed of licence. 

*** LUCKSHINI SIVASKANDA RXN MS BARCLAY 

PN1014  
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Yes.  Was this perhaps the information that you were concerned with Mr 
Fitzgerald including in his application?---Yes. 

PN1015  
Yes?---Yes. 

PN1016  
And was your concern related to the fact that this document appeared to contain 
commercially sensitive information?---Yes. 

PN1017  
Yes.  Okay, no further questions. 

PN1018  
THE COMMISSIONER:  Yes, thank you for giving your evidence.  You are 
released and discharged. 

<THE WITNESS WITHDREW [2.45 PM] 

PN1019  
THE COMMISSIONER:  Who are we calling now? 

PN1020  
MS BARCLAY:  So our next witness will be Ms Revina Laws. 

PN1021  
THE ASSOCIATE:  Can you state your full name and address? 

PN1022  
MS LAWS:  Revina Elizabeth Laws, (address supplied). 

<REVINA ELIZABETH LAWS, SWORN [2.47 PM] 

EXAMINATION-IN-CHIEF BY MS BARCLAY [2.47 PM] 

PN1023  
MS BARCLAY:  Ms Laws, can you tell me who you are currently employed 
by?---Woolworths Avalon. 

PN1024  
And what position do you hold with Woolworths?---I'm the Store Services 
Officer. 

PN1025  
Have you previously provided a written witness statement in relation to these 
proceedings?---Yes, I have. 

PN1026  
Commissioner, can I please provided Ms Laws a copy of her statement? 

*** REVINA ELIZABETH LAWS XN MS BARCLAY 

PN1027  
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THE COMMISSIONER:  Yes. 

PN1028  
MS BARCLAY:  And you don't require a copy? 

PN1029  
THE COMMISSIONER:  No, I've got one on the file. 

PN1030  
MS BARCLAY:  Ms Laws, could you please look at that document and tell me if 
that's the witness statement you previously provided?---Yes, it is. 

PN1031  
And do you agreement with its contents?---Yes.  I'm a little bit sceptical about the 
date that I wrote down on the first paragraph.  It may have been a week or so later. 

PN1032  
Okay, so you're agreeing to the date of 10 November?---10 November, yes. 

PN1033  
And apart from that date do you wish to make any changes or clarify 
anything?---No. 

PN1034  
Ms Laws, to clarify, do you recall if Mr Fitzgerald provided any specific 
information about events or why he considered he had been bullied by Mr Lose to 
you?---He mentioned the table being moved at the back dock and thrown away, 
and also his – what he considered the personal locker, or the lock box on the back 
dock being opened. 

PN1035  
Okay, and in - - - 

PN1036  
THE COMMISSIONER:  I'm sorry, Ms Barclay, I think you just forgot one little 
piece of the process. 

PN1037  
MS BARCLAY:  Submit the statement? 

PN1038  
THE COMMISSIONER:  Tender the statement. 

PN1039  
MS BARCLAY:  Yes, I was going to do that at the end, sorry. 

PN1040  
THE COMMISSIONER:  Yes. 

*** REVINA ELIZABETH LAWS XN MS BARCLAY 

PN1041  

281 of 378



 

IAB\LBR\60441563\1 

MS BARCLAY:  Yes, we'd seek to tender the statement. 

PN1042  
THE COMMISSIONER:  So we have identified the document. 

PN1043  
MS BARCLAY:  Yes. 

PN1044  
THE COMMISSIONER:  The concern about the date has been identified but 
other than that, the applicant says it's accurate and true and correct. 

PN1045  
MS BARCLAY:  Yes.  So we seek to tender that document. 

PN1046  
THE COMMISSIONER:  That's tendered.  Is there any objection to its 
admission? 

PN1047  
MR FITZGERALD:  I'd like to say some things, yes.  Can I - - - 

PN1048  
THE COMMISSIONER:  You object to it?  But - - - 

PN1049  
MR FITZGERALD:  No, no, no. 

PN1050  
THE COMMISSIONER:  All right. 

PN1051  
MR FITZGERALD:  No, I don't object to it.  No, sorry, I misunderstood you then. 

PN1052  
THE COMMISSIONER:  The document is tendered and admitted.  This will be 
marked as exhibit 10. 

PN1053  
MR FITZGERALD:  Yes. 

PN1054  
THE COMMISSIONER:  And exhibit 10 is described as the statement of Revina 
Laws, dated 20 February 2017, exhibit 10. 

EXHIBIT #10 WITNESS STATEMENT OF REVINA LAWS DATED 
20/02/2017. 

PN1055  
THE COMMISSIONER:  Sorry, further evidence-in-chief, yes? 
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PN1056  
MS BARCLAY:  Yes.  So in your role do you work with and interact with Mr 
Lose?---Mr – yes.  Yes, I do. 

PN1057  
Yes, and in your interactions with Mr Lose, have you felt bullied, harassed or 
intimidated by him?---No. 

PN1058  
Okay.  Do you have any particular comments about Mr Lose's management or 
communication style?---I believe sometimes he can be a little bit difficult to 
understand and there are sometimes communication issues because of this, and 
alongside the manager, as well. 

PN1059  
Do you consider those issues that you've described to constitute bullying and 
harassment?---No. 

PN1060  
Okay.  Could I perhaps ask, would it more appropriately be put to be an area of 
improvement for Mr Lose?---Yes. 

PN1061  
Have you ever observed any behaviour from Mr Lose directed to anyone at the 
Avalon store which you would describe as bullying?---No. 

PN1062  
Are you are of any formal complaint of bullying, harassment or intimidation being 
raised against Mr Lose?---No. 

PN1063  
Are you aware of any formal complaint of bullying, harassment or intimidation 
being raised against Mr Tiller?---No. 

PN1064  
In terms of your discussion with Mr Fitzgerald referred to in your statement is 
there a particular reason that you referred him to the phone line or HR when he 
mentioned issues with Mr Lose?---Well, that's the procedure that we would 
normally go through in Woolworths, that you would go to your line manager, then 
your area manager then your HR, or if you didn't want to speak to someone 
directly, go to that speak up line. 

PN1065  
Okay, and if you felt you were being bullied or harassed in the workplace how 
would you try to resolve your concerns?---I would try to contact my area – well, 
possibly if it was my head(?), then I would go the area manager.  If not, my store 
manager, or I'd possibly go to the speak up line, depending on what it actually 
was. 
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And how do you know that that process is available to you?---It's on the work 
board on the employee – in the lunch room.  There's a speak up poster up on there. 

PN1067  
Okay, we don't have any further questions. 

PN1068  
THE COMMISSIONER:  All right, thank you.  Any cross-examination, Mr 
Fitzgerald? 

CROSS-EXAMINATION BY MR FITZGERALD [2.52 PM] 

PN1069  
MR FITZGERALD:  Yes.  Again, Ren, I need to apologise here?---That's okay. 

PN1070  
And I'll explain why in a minute.  When I was out having lunch, remember I 
walked past you, and what did I say to you?---You said, "What are you doing 
here?" 

PN1071  
Exactly.  Now this witness statement, I thought it was the young Indian girl that's 
out the front, because I always call you Ren, I don't know what your full name 
was, but it's always been Ren to me?---Okay. 

PN1072  
See, I never knew what your full name was.  So when I saw this witness statement 
I thought it was the young Indian girl that worked on the front end of the store, 
and not Revina.  So that's why I didn't know it was you being here.  I was quite 
shocked.  So I apologise for that?---No worries. 

PN1073  
And I'm making a lot of apologies here.  Irrespective of that, I would go out of my 
way to protect you, as well, because I really like you.  You know, you're a good 
person and, you know, we've always been close friends, always had good 
communication and always been amicable and amiable to each other, never had a 
cross word and you know, you're just – you've lovely, and a beautiful 
person?---Thanks. 

PN1074  
So my response to the witness statement was, thinking it was the young girl out 
the front, and as I just explained and presented to the Fair Work Commission, I 
honestly didn't realise it was you.  Okay, now that I know it was you, this 
paragraph 51 needs to change somewhat, so that would be on the record, so that 
will happen in due course.  You work in the office, and how long have you 
worked up there?---In the office, for about five years, I believe. 

PN1075  
And which part of the store did you work in before that?---I worked in service 
before that. 
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PN1076  
That's correct, yes.  Okay, now after five years in the office, you would know 
what was happening in the office.  Our pays were – used to be managed by you 
and then they went across to All Yours, is it, or some outsourcing 
company?---Success Factors. 

PN1077  
Success Factors?---Success Factors, yes. 

PN1078  
Okay, so that reduced your role in the store to some extent?---In some extent, yes. 

PN1079  
Yes, it did, didn't it?  Okay, now following on from that I remember having a talk 
to you and I asked you again in passing, you know, were you having any issues 
with Will and you said, "Oh, he threw out my chair, but I mean, you know, that 
really doesn't bother me and I don't care.  Anyway, I've just used another chair."  
Do you remember saying that?---Yes. 

PN1080  
You did, yes.  Okay.  That was sort of the situation he used with people that he 
was trying to intimidate.  Now because your position had been markedly reduced 
in the store, I'm suggesting that Will Lose was doing that to also intimidate you to 
some extent.  You're possibly a lot thicker skinned than I am so you didn't see it 
that way.  I'm not going to ask you if you did or you didn't, I'm just giving the 
facts as they are.  And that's about it, you know?  I'll just sum it up there and leave 
it at that.  Thanks, Ren?---Thanks, Steve. 

PN1081  
THE COMMISSIONER:  All right.  Is there anything arising from that? 

PN1082  
MS BARCLAY:  No. 

PN1083  
THE COMMISSIONER:  No.  Thank you for giving your evidence.  You are 
released and discharged, thank you?---Thank you. 

<THE WITNESS WITHDREW [2.55 PM] 

PN1084  
THE COMMISSIONER:  Next we have? 

PN1085  
MS BARCLAY:  Mr Andrew Tiller. 

PN1086  
THE COMMISSIONER:  Mr Tiller.  Good, thank you. 
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THE ASSOCIATE:  Please state your full name and address? 

PN1088  
MR TILLER:  Andrew Tiller, (address supplied). 

<ANDREW TILLER, SWORN [2.56 PM] 

EXAMINATION-IN-CHIEF BY MS BARCLAY [2.56 PM] 

PN1089  
MS BARCLAY:  Mr Tiller, who is your current employer?---Woolworths. 

PN1090  
And what position do you hold with Woolworths at the moment?---Well, I was, 
up until Friday, last Friday, the Store Manager at Avalon. 

PN1091  
Okay?---Yes. 

PN1092  
And your current position?---I'm on holidays and then I'll be taking up a role in 
Balgowlah. 

PN1093  
Mr Tiller, how long have you been employed with Woolworths?---Since 1987. 

PN1094  
Okay?---So 29 years. 

PN1095  
And throughout your extensive career with Woolworths have you ever been the 
subject of any disciplinary action or process for alleged bullying, harassment or 
discrimination?---No. 

PN1096  
Have you previously provided a written witness statement in relation to these 
proceedings?---No. 

PN1097  
You haven't?  Have you tendered a statement in relation to this matter?---With 
this matter, yes, but previous to this matter, no. 

PN1098  
Okay?---Yes. 

PN1099  
If I can hand a copy of Mr Tiller's statement to him?---Thank you. 
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Mr Tiller, can you please look at this document and tell me if this is the witness 
statement that you have provided?---Yes. 

PN1101  
Do you agree with its contents?---Yes. 

PN1102  
Do you wish to make any changes or clarify anything?---No. 

PN1103  
We would seek to have this witness statement tendered as evidence. 

PN1104  
THE COMMISSIONER:  Right, it's tendered.  Is there any objection to its 
admission? 

PN1105  
MR FITZGERALD:  No. 

PN1106  
THE COMMISSIONER:  Yes, the document is tendered and admitted.  This will 
become exhibit 11, and exhibit 11 is described as the statement of Andrew Tiller, 
dated 22 February 2017, exhibit 11. 

EXHIBIT #11 WITNESS STATEMENT OF ANDREW TILLER 
DATED 22/02/2017. 

PN1107  
MS BARCLAY:  We have no further questions. 

PN1108  
THE COMMISSIONER:  Nothing further, in chief.  So any cross-examination, 
Mr Fitzgerald? 

PN1109  
MR FITZGERALD:  Yes, please. 

CROSS-EXAMINATION BY MR FITZGERALD [2.59 PM] 

PN1110  
MR FITZGERALD:  Andrew, you just swore on the bible and you are aware of 
the consequences of contempt and perjury?---Yes. 

PN1111  
Okay.  Just recently when we saw in the media that a prominent person was 
imprisoned for two years for contempt, and I won't go any further than that but 
there are consequences, as you know, so we expect the truth here, one hundred per 
cent.  Okay, "Mr Fitzgerald worked Wednesday to Saturday between 5.30 and 
10.30 pm", correct?---Yes. 
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PN1112  
How many days is that, how many days a week is that?---Four. 

PN1113  
How many hours a week did I do?---Twenty. 

PN1114  
No, that's incorrect?---Twenty-five, sorry. 

PN1115  
Twenty-five?---Yes. 

PN1116  
So how can I have worked four days and doing 25 hours work, just out of 
interest?  If the hours are 10.30 to 5.30, that's five hours?---Yes, sorry. 

PN1117  
Four times four is 20?---Twenty, yes, sorry. 

PN1118  
So how many hours was I doing?---Twenty hours. 

PN1119  
Okay.  Well, I've submitted that I was doing 25 hours, that's what's written on my 
payslip, okay?  Right, you agree with that?---Yes. 

PN1120  
Okay.  And - - -?---That's what was written on your payslip. 

PN1121  
Hm?---Yes. 

PN1122  
You know that I was getting paid for 25 hours.  Okay, so what days did I 
work?---Wednesday to Saturday. 

PN1123  
No, but that's only 20 hours.  Which days did I work, to get paid for 25 
hours?---Well, I don't recall exactly what days you were working then. 

PN1124  
You've said here, Wednesday to Saturday?---Yes.  That's what it says in that 
statement. 

PN1125  
Yes, but it doesn't add up, does it?  Can you – I mean, you don't have to be a 
mathematician to work this one out.  Can you explain it please?---What would 
you like me to explain? 
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No, I just want to know what you – what you think was going on in the store with 
my hours that I worked and the days I worked?---Well, I was under the impression 
you worked Wednesday to Saturday, but that's incorrect. 

PN1127  
So you weren't actually there to see me at – you weren't there to seem me do the 
work then, obviously?---On some of the days, I was. 

PN1128  
Which days?---Well, I had Thursdays off so I didn't usually see you on Thursday. 

PN1129  
I didn't work Thursdays?---Okay, so I wouldn't see you on a Thursday. 

PN1130  
Yes.  No, but you're saying here that you did?---No, I never said I saw you on a 
Thursday. 

PN1131  
You've just said I worked Wednesday to Saturday. That includes Thursday?---I 
had Thursdays off, every week. 

PN1132  
Okay.  Well, look, I'll tell you what the days I worked was?---Yes.  That's fine. 

PN1133  
I started work on the first week – the first day I worked was Saturday, then I 
worked Saturday, Sunday, Monday, Tuesday, Wednesday, five days.  Right, five 
fives are 25, 25 hours a week, five days a week?---Yes. 

PN1134  
Now you've just said that you don't know when I worked, so how could you 
possibly know if you weren't there?  So you didn't know what I was doing because 
your shift finished when my shift started, correct?  Do you agree with that?---I 
would see you when you came to work on some occasions, yes. 

PN1135  
Okay, well, I just wanted to clarify that?---Because I didn't leave till after 6 on 
most occasions. 

PN1136  
You know, as the manager of the store, one would think that you knew what was 
behind every door - - -?---Yes. 

PN1137  
You knew what every staff member was up to.  I mean, you know, it's a part of 
your job to know that.  Do you know how many cans of baked beans there are in 
the store?  You should know.  That's just a figure of speech?---Yes. 
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You know what the stock is?---Yes. 

PN1139  
Because if you're out of stock then you need more. 

PN1140  
MS BARCLAY:  Does Mr Fitzgerald have a question? 

PN1141  
MR FITZGERALD:  I beg your pardon? 

PN1142  
MS BARCLAY:  Is there a question that's being asked here? 

PN1143  
MR FITZGERALD:  Yes.  I want to know why he doesn't know when I worked, 
because he's using that himself and Woolworths are using that against me, saying 
I did this, that and the other, when they weren't there to know about it.  So let's 
continue on.  That's the close of that section.  And then in your statement you have 
before you there, paragraph 42, can you read that out for us please? 

PN1144  
THE COMMISSIONER:  I'm not sure the witness needs to read out the 
paragraph. 

PN1145  
MR FITZGERALD:  Okay, sorry. 

PN1146  
THE COMMISSIONER:  Yes. 

PN1147  
MR FITZGERALD:  Can I read it out then?  No, I'm not - - - 

PN1148  
THE COMMISSIONER:  Why would you read it out? 

PN1149  
MR FITZGERALD:  Okay, I'll read it out.  "I was surprised to read about certain 
events" - - - 

PN1150  
THE COMMISSIONER:  No, no, but why – Mr – we don't need to - - - 

PN1151  
MR FITZGERALD:  Not necessary? 

PN1152  
THE COMMISSIONER:  We can all read. 
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PN1153  
MR FITZGERALD:  Okay, sorry.  Okay, I understand.  Now in relation to that I'll 
also refer you to paragraph 32 and 34.  It was just that Nicole asked me to read 
some things out?---Thirty-two? 

PN1154  
Thirty-two and 34?---Yes. 

PN1155  
Okay, Ms Nichole Barclay has pointed out that my decision to resign was due to 
alleged bullying, harassment and intimidation – that's her page 32 – and these 
events were subject to discussion, consideration at the time.  Her paragraph 32, 
"Mr Tiller in his paragraph 42 states he did not consider these to be of particular 
significance."  Okay.  Now, "Repeatedly from day one I've said I followed 
protocol in relation to bullying and harassment by Will Lose and I spoke to" - - - 

PN1156  
THE COMMISSIONER:  Which paragraph are you referring to? 

PN1157  
MR FITZGERALD:  I'm referring to my paragraph 48. 

PN1158  
THE COMMISSIONER:  Right, okay.  I don't - - - 

PN1159  
MS BARCLAY:  Mr Tiller doesn't have a copy of that. 

PN1160  
THE COMMISSIONER:  I don't have vision of that so - - - 

PN1161  
MR FITZGERALD:  Okay, I understand.  That's why I'm reading it out.  Okay, if 
I can continue.  My paragraph 48, "After reading Mr Tiller's paragraph 42, 32 and 
34" – I'm just putting something to you, Andrew, here?---Yes. 

PN1162  
My appendix 4, my paragraph 48.  I also said to you when I had discussion about 
Will Lose's behaviour – do you remember me coming up and talking about him to 
you?---Yes. 

PN1163  
I said that I believed after he broke into the locker with a locksmith, there's two 
things I said.  Number one, "He broke into my locker with a locksmith", and you 
said, "I didn't know he got a locksmith in", correct?---(No audible reply) 

PN1164  
Yes, okay.  Will Lose has told us that he did get a locksmith in but he didn't talk 
to you about it.  So as the store manager, you should have known that you're 
spending money.  "Mr Tiller states he didn't" - - - 
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PN1165  
MS BARCLAY:  Does Mr Fitzgerald have a question? 

PN1166  
MR FITZGERALD:  I'm leading to that.  See, this is called – it's like when you 
get, "boom, boom, boom, boom, boom", in Jaws, the shark is coming.  So it's 
called a lead motive, so you're leading to the question. 

PN1167  
MS BARCLAY:  Okay. 

PN1168  
MR FITZGERALD:  So you have to - - - 

PN1169  
MS BARCLAY:  Can we get there? 

PN1170  
MR FITZGERALD:  In due course.  It's my neck on the line, not yours, okay?  Mr 
Tiller states he didn't consider that to be of particular importance.  I mean, if I 
come to you and say that I'm being bullied and intimidated by the 2IC and I 
believe that he was trying to get rid of me, you have said in your paragraph that 
you didn't believe that was of particular importance.  Now is that the conduct that 
you would expect from the manager of a store, to completely disregard something 
that is critically important?---I don't recall you saying that you were being bullied 
and harassed. 

PN1171  
You don't recall it?---No. 

PN1172  
Didn't you just say a second ago that you recalled the conversation I had with 
you?---I don't recall those terms being used and - - - 

PN1173  
Okay, well, let's say – I'll put it another way.  I said that I believed that Will Lose 
is trying to get rid of me, and what did you say?---I don't recall what I said. 

PN1174  
You don't recall?---No. 

PN1175  
You've explained earlier that you recalled when you started at the Woolworths 
store?---Yes. 

PN1176  
Correct?  So you have a clear recollection of when you started there?---Yes. 

PN1177  
But now with something closer in time, you don't recall?---(No audible reply) 
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PN1178  
Okay.  Now, see what that is, that's suggesting to the Fair Work Commission that 
you're trying to mislead the court by omission. 

PN1179  
MS BARCLAY:  We object.  This is quite an argumentative line of cross-
examination. 

PN1180  
MR FITZGERALD:  Mr Tiller didn't think that my conversation with him about 
Will Lose was particularly important.  Okay, and what was the end result of Mr 
Lose's actions against me?  The same as the end result of the actions against 
Sanjay Saar, Tenny Han and myself, no longer at the store, because of the actions 
of Will Lose.  And that wasn't particularly important to you, just out of interest as 
the manager?  Was that important or not?---Well, what would – what do you want 
me to say? 

PN1181  
No, I want to know what the truth is, that's all?---Well, I'm – I believed it was 
important and I did ask you - - - 

PN1182  
Why did you say - - -?---In November - - - 

PN1183  
If you believed it was important - - -?---If you were planning to come back to 
work. 

PN1184  
Why did you say in paragraph 42 that you didn't think it was particularly 
important, your paragraph 42?  "Didn't consider them to be of particular 
significance", sorry?---(No audible reply) 

PN1185  
Nothing?  A blank?---(No audible reply) 

PN1186  
A total blank, okay.  That's omission.  Again, you understand - - -?---I'm not 
admitting to anything. 

PN1187  
You don't want to answer to something that's staring you in the face.  Why's 
that?---Because I don't believe there was harassment and bullying going on.  It 
was – it's - - - 

PN1188  
But I came up and told you there was, and you said in your paragraph 42 that you 
didn't think it was particularly important, or of particular significance. 
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MS BARCLAY:  Mr Fitzgerald is putting words in the witness' mouth. 

PN1190  
MR FITZGERALD:  No, I'm not putting words anywhere.  I'm referring to his - - 
- 

PN1191  
THE COMMISSIONER:  Yes, you've got to be – Mr Fitzgerald, you've got to be 
very careful here because the witness has said that he doesn't recall you using the 
words, "Bullying, harassment, intimidation." 

PN1192  
MR FITZGERALD:  Okay, well let's say you used - - - 

PN1193  
THE COMMISSIONER:  And to now frame a question which says that he did say 
that, is really not appropriate. 

PN1194  
MR FITZGERALD:  Okay, sorry.  I'll retract that.  I understand.  Okay.  I recall 
the conversation clearly and, you know, I'm older than you, but I do recall it.  Will 
Lose broke into my locker.  When I confronted Will about it, and he was working 
back a little bit – that was the next afternoon and Will Lose said to me – I said, 
"How did you open my locker?"  And he said, "I got a locksmith in."  Okay, now 
that's on the record – work (indistinct) record somewhere.  Right, when I went up 
and spoke to you about it, and this is when the whole thing started, all right, he 
was already doing things to me and I felt under pressure from him.  I came and 
said to you, "Will broke into my locker."  You said, "I didn't know anything about 
him getting a locksmith in."  And then I said, "I believe he is trying to get rid of 
me."  And you said - - -?---My recollection in here, I don't believe that he was 
trying to do that. 

PN1195  
No, no, just from your memory?---And it wasn't personal. 

PN1196  
Just from your memory, okay?---From what I recall – I can't recall anything 
specific. 

PN1197  
MS BARCLAY:  Commissioner, this is covered in Mr Tiller's statement. 

PN1198  
MR FITZGERALD:  Okay, well let's move on from this.  Right, now did Sanjay 
Saar come and say anything to you about Will?---(No audible reply) 

PN1199  
Did Tenny Han say anything to you, the same as I did, about Will and his 
behaviour?---This is - - - 
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PN1200  
MS BARCLAY:  Does this have any relevance to this matter? 

PN1201  
MR FITZGERALD:  It is relevant.  The same thing happened to them as 
happened to me and it's been presented in my statement here, that they are directly 
involved because they now work at Woolworths, because they were bullied out.  
Did they discuss anything with you?---I'm totally confused. 

PN1202  
MS BARCLAY:  I fail to see the relevance to the current matter, in those lines of 
questioning. 

PN1203  
MR FITZGERALD:  People that now work at Woolworths - - - 

PN1204  
THE COMMISSIONER:  Where were they working when this happened? 

PN1205  
MR FITZGERALD:  They were working at Woolworths.  They were part of the 
same bullying and harassment scenario that I was involved – that was happening 
to me.  Now they were forced into leaving.  I spoke to them.  Their phone 
numbers are on that first statement or submission.  We can contact them by 
phone.  I'm just wondering, did they come and talk to you? 

PN1206  
THE COMMISSIONER:  Mr Fitzgerald, maybe this is a – I'll try and help you 
here. 

PN1207  
MR FITZGERALD:  Okay. 

PN1208  
THE COMMISSIONER:  Maybe you could ask this witness.  He's the store 
manager. 

PN1209  
MR FITZGERALD:  Yes. 

PN1210  
THE COMMISSIONER:  You could ask him a simple question, has he been – is 
he aware of any bullying and harassment complaints made during the course of 
the last half of last year by any employees of the Avalon store. 

PN1211  
MR FITZGERALD:  Okay, all right.  Have you been made aware of any bullying 
and harassment, intimidation charges laid against Will Lose by any employees, 
including me?---No. 
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PN1212  
Okay.  Right.  Did you have any discussions at all with Will when people started 
leaving the store, yes or no?---Yes. 

PN1213  
And what were those – what was that discussion you had with him?---About his 
communication skills. 

PN1214  
His communication - - -?---In regard to the way he communicates. 

PN1215  
Okay.  Well, this is handy to know because in his witness statement he has reams 
and reams of communication with me that I'm denying he had.  Now what was the 
issue with his communication skills?  Was it that he had an inability to talk with 
people? 

PN1216  
MS BARCLAY:  Can we allow the witness to answer the question? 

PN1217  
MR FITZGERALD:  Yes or no?---Sorry, what was your question again? 

PN1218  
The question was, what discussion did you have with Will Lose when people 
started leaving the store?  That includes myself, Sanjay Saar, Tenny Han and 
Sheryl having two weeks stress leave, Ray going on two weeks leave, all part of 
the same scenario.  What discussions, as the manager of the store, did you have 
with Will Lose about that scenario?---I didn't speak directly about leave but I 
spoke – and this was ongoing, about the way his communication comes across. 

PN1219  
It didn't concern you that he drove five people to insanity, almost?---I can't make a 
comment on that. 

PN1220  
MS BARCLAY:  That's an inappropriate line of questioning. 

PN1221  
MR FITZGERALD:  A yes or no will do?---I can't make a comment on that. 

PN1222  
Okay, I don't blame you.  I wouldn't make one either, I'm just testing the water.  
Okay, (indistinct) into.  What we do get here though, is that you did speak to him 
and that's important for the record.  Your immediate superior is Nick 
Harris?---Correct. 

PN1223  
And he is the Group Manager?---Yes. 
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PN1224  
So you are in communication with him on a regular basis?---Yes. 

PN1225  
Did you discuss anything about the staff in Avalon with him?---Yes. 

PN1226  
What was happening to the staff?---We always have conversations about where 
people are sitting in performance and all that sort of stuff, yes. 

PN1227  
And what was that conversation, because I mean, Nick Harris must be an 
articulate person, otherwise he wouldn't be group manager, so what was the 
conversation with him?  I understands you've not been able to communicate with 
Will, but what was the communication with him?---In regard to? 

PN1228  
In regards to five people, and the witness statements here, myself, Tenny, Sanjay, 
Ray and Sheryl, and the issues that Will Lose was creating – what was the 
conversation you had with Nick Harris, the group manager, about that?---So the 
conversations in regard to that was about William's communication skills, as I've 
already stated. 

PN1229  
Okay.  Well, look, if those communication skills impacted the whole store there 
would be no employees there.  So something different was going on with us five.  
Do you have any suggestion what that might be?---I don't believe that to be true. 

PN1230  
All right, okay.  Anyway, the point here is that you did have discussion with Nick 
Harris, and the point is that you did have discussion with Will Lose about those 
issues and his communication skills?---Communication skills, yes. 

PN1231  
Okay, now on the strength of that, that's all I wanted to get out of you - your 
version of events, you're being pretty clipped there, so I won't pursue that.  Right, 
this particular case here today, we are here today before the Fair Work 
Commission, okay.  Now as the manager, you would expect that you would, 
knowing what the staff are doing and knowing who's involved, Will Lose 
included, okay, one would expect that you'd have a conversation with him about 
it, about coming to the Fair Work Commission today?---No.  We were not to 
discuss witness statements, anything like that. 

PN1232  
So you didn't say anything to Will Lose?---Other than the fact that we were 
coming here today at 10.30.  We said, expect - - - 

PN1233  
So you've said nothing to Will Lose?  As the manager - - - 
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PN1234  
MS BARCLAY:  The witness has answered this question? 

PN1235  
MR FITZGERALD:  I beg your pardon? 

PN1236  
MS BARCLAY:  The witness has answered your question. 

PN1237  
MR FITZGERALD:  No, he hasn't answered it satisfactorily.  Now I want to 
know if there was a conversation or any discussion between them about what's 
happening within this court and why they are coming here.  Are they coming here, 
not knowing what's going on? 

PN1238  
MS BARCLAY:  And the witness has answered that question. 

PN1239  
MR FITZGERALD:  Will has no idea what's going on?---Yes. 

PN1240  
He does?  How does he know that?  Did you talk to him?---No, that was not from 
me. 

PN1241  
MS BARCLAY:  The witness can't speak to Mr Lose's evidence. 

PN1242  
THE WITNESS:  That was not from me.  I did not open – do the witness 
statements. 

PN1243  
MR FITZGERALD:  No, no, no, that's okay.  Like, just in - - -?---So I didn't - - - 

PN1244  
Like, over a beer, did you talk to him?---No. 

PN1245  
Not at any time?---Other than the fact that we had to be here today. 

PN1246  
Okay?---Yes. 

PN1247  
I'll leave it at that.  Thanks, Andrew. 

PN1248  
THE COMMISSIONER:  Any re-examination? 
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RE-EXAMINATION BY MR BARCLAY [3.18 PM] 

PN1249  
MS BARCLAY:  Yes.  Mr Tiller, can you refer to paragraph 60 to 62 of your 
statement that you've provided?---Yes. 

PN1250  
Exhibit 11?  What were your reasons for not considering the comments made by 
Mr Fitzgerald to be of concern to you?---I guess, really because he didn't want to 
come in and sit down in the office and close the door and have – and I guess, 
make a formal – formal complaint of it. 

PN1251  
Okay.  And when Mr Fitzgerald did raise certain matters with you, what did you 
do about them?---I had that limited response to Mr Fitzgerald about it but 
certainly had spoken to William, as I've already mentioned, about the way his 
communication delivers a message. 

PN1252  
Okay?---Yes. 

PN1253  
So you did speak to Mr Lose when Mr Fitzgerald brought to your attention that he 
had certain issues with what actions Mr Lose had taken?---(No audible reply) 

PN1254  
And were you satisfied, having made those inquiries with Mr Lose, with the 
responses he was able to provide you?---Yes. 

PN1255  
Did you have any reason for further concern, having spoken to Mr Lose about 
these instances?---No. 

PN1256  
So you were able to satisfy yourself that Mr Lose's behaviour was not 
inappropriate towards Mr Fitzgerald?---I don't believe so. 

PN1257  
Okay.  We have no further questions. 

PN1258  
THE COMMISSIONER:  I just have one and it's probably a bit tangential but - - -
?---Yes. 

PN1259  
I can say with some authority that there's no Woolworths  Balgowlah Heights 
supermarket?---No.  It's in Balgowlah. 
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Where?---I'd say, you know where the Condamine Street overpass is that goes – 
well, where the freeway sort of starts to go up to Sydney Road? 

PN1261  
You mean the one at Manly Vale?---Yes.  So it's behind the Harvey Norman 
there. 

PN1262  
Okay.  All right?---But it's called Balgowlah. 

PN1263  
You call it Balgowlah, do you?---Well, that's the suburb it's in. 

PN1264  
Is it?---I'm not sure where you're getting the Balgowlah Heights from. 

PN1265  
Your statement?---Yes. 

PN1266  
It's just a part of the world that's quite familiar to me and I was keen to find the 
Woolworths in Balgowlah Heights.  It's helpful, sometimes?---Right.  Yes. 

PN1267  
Anyway, I think we've gone off track?---Yes. 

PN1268  
As I said, it wasn't particularly important but - - -?---Sorry, yes. 

PN1269  
You're referring to the one that's - - -?---Just behind Harvey Norman. 

PN1270  
Behind Harvey Norman.  Yes, all right.  In Roseberry Street?---Yes. 

PN1271  
Yes.  Okay.  All right, well, thank you for giving your evidence.  You're released 
and discharged, thank you very much?---Okay. 

<THE WITNESS WITHDREW [3.21 PM] 

PN1272  
THE COMMISSIONER:  Lucky last? 

PN1273  
MS BARCLAY:  Yes, so we will call Mr Lose. 

PN1274  
THE COMMISSIONER:  Thank you. 
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MS BARCLAY:  Am I permitted to have a brief bathroom break? 

PN1276  
THE COMMISSIONER:  You need a bathroom break?  Yes, we can do that. 

PN1277  
MS BARCLAY:  Yes. 

PN1278  
THE COMMISSIONER:  But would you like me to just remain here or do you 
want five minutes or so? 

PN1279  
MS BARCLAY:  Probably five minutes. 

PN1280  
THE COMMISSIONER:  Okay, so we might just take a very short – I'll call a 
very short and brief adjournment, so we'll resume shortly. 

SHORT ADJOURNMENT [3.22 PM] 

RESUMED [3.28 PM] 

PN1281  
THE COMMISSIONER:  All right, Ms Barclay, I think we might be getting 
towards the end of this. 

PN1282  
MS BARCLAY:  I hope so.  So we call Mr William Lose. 

PN1283  
THE COMMISSIONER:  Thank you. 

PN1284  
THE ASSOCIATE:  Please state your full name and address?---William Lose, 
(address supplied). 

<WILLIAM LOSE, SWORN [3.29 PM] 

EXAMINATION-IN-CHIEF BY MS BARCLAY [3.29 PM] 

PN1285  
MS BARCLAY:  Mr Lose, who is your current employer?---Woolworths. 

PN1286  
What position do you currently hold with Woolworths?---Assistant Store 
Manager. 

PN1287  
How long have you been employed by Woolworths?---Almost 19 years. 
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PN1288  
Okay.  And throughout your 19 year career with Woolworths have you ever been 
the subject of any disciplinary action or process for alleged bullying, harassment 
or intimidation?---No. 

PN1289  
Have you previously provided a written witness statement in relation to these 
proceedings?---Yes. 

PN1290  
If I can provide you a copy of your statement for you to review?---Thank you. 

PN1291  
Would you please look at that statement and tell me if this is the witness statement 
that you've provided in these proceedings?---That looks correct. 

PN1292  
Okay.  And would you seek to have any changes or clarifications made in relation 
to your statement?---No thank you. 

PN1293  
We would seek to tender this statement as evidence in this matter. 

PN1294  
THE COMMISSIONER:  Can you clarify for me what that date is that you have 
above your signature on the final page?---27th – 22nd of the 7th – of the 2nd. 

PN1295  
It should be 22 February?---Yes. 

PN1296  
Right.  The document is tendered.  Is there any objection to its admission? 

PN1297  
MR FITZGERALD:  No. 

PN1298  
THE COMMISSIONER:  No?  This document will be marked as exhibit 12, and 
exhibit 12 is described as the statement of William Lose dated 22 February, 2017, 
exhibit 12. 

EXHIBIT #12 WITNESS STATEMENT OF WILLIAM LOSE DATED 
22/02/2017. 

PN1299  
MS BARCLAY:  Okay.  Mr Lose, if I could direct you to paragraph 50 of your 
statement, the subheading above paragraph 50 is in relation to the opening of a 
metal lock box?---Yes. 
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The question has arisen earlier throughout today's proceedings as to whether you 
threw out the metal lock box.  Did you throw out the metal lock box?---No. 

PN1301  
What has transpired with the metal lock box?---It's been relocated. 

PN1302  
Where has it been relocated to?---On the back dock, next to the ledge. 

PN1303  
What was the reasons for the relocation of the lock box?---Well, looking for 
SMP(?), back to basics, and the workflow allowed for it to be placed in that 
position. 

PN1304  
Okay, so in other words, it was removed because of circumstances at the 
store?---That's correct. 

PN1305  
Mr Lose, the lock box that was removed, did that contain personal property 
belonging to Mr Fitzgerald?---Yes, I believe so. 

PN1306  
And did you remove that personal property?---No, I didn't. 

PN1307  
Is it your understanding that that personal property is still in the lock box?---That's 
correct. 

PN1308  
Okay.  We have nothing further. 

PN1309  
THE COMMISSIONER:  Thank you.  Any cross-examination, Mr Fitzgerald? 

CROSS-EXAMINATION BY MR FITZGERALD [3.33 PM] 

PN1310  
MR FITZGERALD:  Okay.  Will, I'll need you to speak up a little bit because I'm 
hard of hearing, so possibly if you could put the microphone over near your 
mouth a bit closer, that's cool. 

PN1311  
THE COMMISSIONER:  Don't move the microphone. 

PN1312  
MR FITZGERALD:  Don't move the microphone?  Okay, sorry. Perhaps if you'd 
just talk into it, that would be great, or talk a little bit louder.  Your paragraph 23, 
discussions with Mr Nersi(?), who at the time is Gitano(?) Nersi, the group 
manager – who's the group manager now?---Nick Harris. 
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PN1313  
Nick Harris, okay.  Discussions with Mr Nersi, this is January 2016 – "Andrew 
Tiller is moving over from the Warriewood store, into the store manager's role.  It 
is a good time to be at Avalon.  There is a lot happening with opportunities for it 
to improve and grow."  What was part of that improvement plan?---Sales.  Sales, 
yes. 

PN1314  
Sales?  So that was the main thing, sales?---Sales, people. 

PN1315  
Yes, people, as well?  Yes, so, what, employing more people or getting rid of 
some?---Sorry? 

PN1316  
So sales was the prime objective in relation to that paragraph that you wrote?  
"There is a lot happening with opportunities for it to improve and grow."  So 
you're referring to sales, correct?---There's a whole lot - - - 

PN1317  
Yes, okay.  Well, I mean, to get sales to improve you actually need an increase in 
population.  So the other issue would have been staff?---(No audible reply) 

PN1318  
Yes.  Now, staff, adding staff or subtracting staff, as you just said?---Subtracting. 

PN1319  
MS BARCLAY:  What relevance - - - 

PN1320  
MR FITZGERALD:  It is relevant because I was extracted.  Adding staff, or 
taking staff out?---We need more staff. 

PN1321  
More staff?---More team members. 

PN1322  
Okay.  If you need more staff, I'm just wondering why you let Tenny Han go, 
Sanjay Saar go, let me go, Sheryl – issues with her, so I'm just wondering why 
you're getting rid of people if you need more people. 

PN1323  
MS BARCLAY:  So can I just make an objection there?  The way that the 
question is being phrased, is putting words into the witness' mouth. 

PN1324  
MR FITZGERALD:  Okay, well, I apologise.  Okay, now you did say just a 
minute ago that the reason that you were going to Woolworths was to increase 
sales and staff.  So was it to add – was it to add staff, yes or no?---Yes. 
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PN1325  
Yes.  Okay.  So the staff was actually reduced in that period in the beginning of 
June, which contradicts what you are saying about adding staff, yes or no?---I 
couldn't be sure. 

PN1326  
It's a simple question.  Yes or no?---Without having the actual details of a head 
count, I couldn't tell you how many we lost, how many we gained. 

PN1327  
You're the 2IC of the store, so you know what the head count was and you just 
said it was to increase staff but you got rid of staff, yes or no? 

PN1328  
MS BARCLAY:  So this question has been answered. 

PN1329  
MR FITZGERALD:  It's just a "yes" or "no." 

PN1330  
MS BARCLAY:  And again we're putting - - - 

PN1331  
MR FITZGERALD:  No.  No, it hasn't been.  It's been avoided. 

PN1332  
MS BARCLAY:  We're putting words in the witness' mouth. 

PN1333  
MR FITZGERALD:  The question has been avoided.  I just want to know if his 
intention about staff – he said to increase staff but obviously - - - 

PN1334  
THE COMMISSIONER:  I think, Mr Fitzgerald, you might recall that during your 
period in the witness box - - - 

PN1335  
MR FITZGERALD:  Yes, I understand. 

PN1336  
THE COMMISSIONER:  You objected to the idea of having to give "yes" or "no" 
answers. 

PN1337  
MR FITZGERALD:  I'll move on, sorry.  Sorry, you're right, I'm being - - - 

PN1338  
THE COMMISSIONER:  I think to be fair, you might have to maintain that sort 
of proposition. 
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PN1339  
MR FITZGERALD:  Fair enough, it's been – yes. 

PN1340  
THE COMMISSIONER:  And I think here, what the witness is saying is, well, 
without the detail I'm not sure that the presumption that you make in your 
question, that is, that the staff went backwards, is accurate. 

PN1341  
MR FITZGERALD:  That's correct, sir.  The staff went backwards and Will said - 
- - 

PN1342  
THE COMMISSIONER:  You say that, but the witness is saying, I'm not sure that 
that's the position, but - - - 

PN1343  
MR FITZGERALD:  Well, I'm looking at – by the people that were extracted 
from the store, that's all, because staff reduced. 

PN1344  
THE COMMISSIONER:  All I'm saying is that I think the witness' answer is, he's 
not sure that's correct. 

PN1345  
MR FITZGERALD:  Okay, fair enough.  All right, let's move on.  That's your 
conversation with Mr Nersi, right.  Conversations with me, there's quite some 
elaborate conversations here.  Paragraph 36, (a), (b), (c) and (d) – no, you don't 
have to read them, I'm just running through the conversations, paragraph 43, three 
paragraphs, you, me, paragraph 45 and 46, and paragraph 54, a conversation with 
me apparently, paragraph 56, paragraph 60, "Mr Fitzgerald, me and Mr Fitzgerald, 
Mr Fitzgerald", and it goes on and on, quite elaborate, paragraph sixty whatever – 
okay, now Mr Tiller in his statement said that you have difficulty with 
communicating with people, yes or no? 

PN1346  
THE COMMISSIONER:  Where does he say that in his statement? 

PN1347  
MR FITZGERALD:  No, he said that when he was sitting on the witness stand.  
He said that Will has - - - 

PN1348  
THE COMMISSIONER:  I don't want you to misrepresent the evidence that was 
given because it's not exactly what he gave evidence - - - 

PN1349  
MR FITZGERALD:  No, no, no. 
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THE COMMISSIONER:  You see, you've got to be very careful about this. 

PN1351  
MR FITZGERALD:  Okay.  Yes, I'm with you. 

PN1352  
THE COMMISSIONER:  You can't recharacterise the evidence to suit your 
particular purposes. 

PN1353  
MR FITZGERALD:  Okay. 

PN1354  
THE COMMISSIONER:  He said he had a discussion - - - 

PN1355  
MR FITZGERALD:  But - - - 

PN1356  
THE COMMISSIONER:  With this witness about - - - 

PN1357  
MR FITZGERALD:  Yes. 

PN1358  
THE COMMISSIONER:  And also with Mr Harris, I think - - - 

PN1359  
MR FITZGERALD:  Yes. 

PN1360  
THE COMMISSIONER:  About this witness' communication skills. 

PN1361  
MR FITZGERALD:  That's all I meant to put across. 

PN1362  
THE COMMISSIONER:  Okay. 

PN1363  
MR FITZGERALD:  This suggests that he has good communication skills. 

PN1364  
THE COMMISSIONER:  Where does it say that? 
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this is after I left the store, we were walking home – I was walking home and you 
were heading towards the bus stop and I said, "Do you park your car over here?"  
Do you recall that?---I believe so, yes. 

PN1366  
And what time do you catch the bus to pick up your boys?---Usually I leave work 
at 5.00. 

PN1367  
Five o'clock, okay.  Well, I start work at 5.30 and you leave at 5.00 or 5.30, 
roundabouts – I finish at 10.30.  So there's a couple of points there.  Firstly, if 
you're not there, you don't know what I'm doing. 

PN1368  
MS BARCLAY:  Is there a question? 

PN1369  
MR FITZGERALD:  I'm leading to that.  Remember the lead – my lead-in thing, 
the boom, boom, boom, shark?  You know, I'm leading to the question, yes.  I 
mean, I operate a bit differently because our minds work differently and that can 
be expected.  The fact that we look different means that we are different and we're 
entitled - - - 

PN1370  
MS BARCLAY:  Yes, I – yes.  Continue but - - - 

PN1371  
MR FITZGERALD:  Yes.  So it's just the process of a person's mind.  Everyone's 
a bit different.  That threw me off the point nicely though.  Okay, when did these 
conversations take place with me if you weren't there?---What's the question?  The 
first one or the second one? 

PN1372  
Pardon?---Was it the first one or the second one, when we were crossing the road 
together? 

PN1373  
Well, any conversation with me?---So when you were going home and I was 
going towards the bus - - - 

PN1374  
No, no, no, when I was actually working in the store - - -?---Okay, sorry. 

PN1375  
Okay, when I was working, so it was before I left - - -?---Okay, it was a different 
incident. 

PN1376  
You're saying we had all these conversations.  I'm just wondering how that could 
happen when you weren't there. 
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PN1377  
MS BARCLAY:  The witness hasn't said that he wasn't there. 

PN1378  
MR FITZGERALD:  Pardon? 

PN1379  
MS BARCLAY:  The witness hasn't said that he wasn't there. 

PN1380  
MR FITZGERALD:  He just said he left at five o'clock, which means he wasn't 
there when I was there because I start at 5.30?---As I said on this particular 
incident, you were walking home with your shopping and I was crossing the road 
to catch the bus. 

PN1381  
Okay, well let's disregard that one.  That was just to establish that you leave the 
store before I start.  So let's move on from there?---Okay. 

PN1382  
Okay, we're now going back to before I had any issues with you?---Okay. 

PN1383  
And the reason that we are here in the Fair Work Commission, okay, is because of 
issues I had with you, okay, in terms of – well, I don't have to run through it again, 
everyone knows what it is – how did we manage to have a conversation if we 
weren't at any time together, other than the odd time that you might have told me 
to take a speck of dust off the ceiling or clean the fridge door, which you didn't 
say, because it was the fridge doors I used to clean – how did we have all these 
conversations?---Well, you were standing there and I was talking to you. 

PN1384  
No, but you weren't there.  You had already gone home at five o'clock. 

PN1385  
MS BARCLAY:  The witness hasn't said that he wasn't there. 

PN1386  
MR FITZGERALD:  Okay, just making a point here about Will doing day shift 
and me doing an evening shift, therefore the opportunity to have these complex 
and convoluted conversations didn't come up?---Can I say something else? 

PN1387  
I'm quite happy for you to say something else?---Yes, I - - - 

PN1388  
As long as it's a "yes" or "no."  No, go on, that's fine, yes, go on?---My other half 
works three days a week, so they're the only three days I go home early. 
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Okay, fair enough.  That's fair enough.  So there were opportunities for you to talk 
to me?---Yes. 

PN1390  
Okay, well, I never saw that so I'm sorry there for pursuing that point of argument 
because I don't recall any of these conversations with you, and yet you seem to 
recall them clearly, but I'm saying they didn't happen. What's your answer to that, 
they did or they didn't, yes or no?---They happened, yes. 

PN1391  
They did happen?  Can you recall any of the conversations?---As - - - 

PN1392  
No, don't look at that, just tell me off your memory.  That's much better because 
then you get the facts straight?---That's – that's in my statement. 

PN1393  
MS BARCLAY:  That's inappropriate because the witness is allowed to refer to 
their statement in answering a question. 

PN1394  
MR FITZGERALD:  Okay, he can refer to the statement.  But I'm asking him if 
he recalls, not read them.  There's a big difference.  See, recalling something and 
reading it defeats the object of asking if he recalled it. 

PN1395  
MS BARCLAY:  I understand what you're saying but the witness is allowed to 
refer to your statement to answer your question.  That's allowed. 

PN1396  
MR FITZGERALD:  Okay.  No problem.  There's a lot of conversations here and 
we've already established that we don't communicate.  I'm suggesting that we 
didn't have these conversations and you're saying, yes, we did, correct?---Yes. 

PN1397  
Okay, these quite complex conversations.  Okay.  Well, right.  Now the back dock 
area, okay, now what was in your mind when you decided to throw the desk I was 
using out?  No, let's go back a little bit before then – what was in your mind when 
you started pushing it under the stairs so that I couldn't get to it?  No, just from 
memory is fine.  It's not written in your statement?---I believe it is. 

PN1398  
Okay, for a work - - -?---Back to basics, SMP. 

PN1399  
Back to basics, and what did that include?---SMP. 

PN1400  
SMP?  What's that?---Stock management principles. 
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PN1401  
Stock management principles.  Okay, so you haven't denied that you pushed it 
under the stairs? 

PN1402  
MS BARCLAY:  That question wasn't put to the witness. 

PN1403  
MR FITZGERALD:  Pardon? 

PN1404  
MS BARCLAY:  You haven't put that question to the witness. 

PN1405  
MR FITZGERALD:  No, I just – okay, let's do it again, I'll repeat it.  I did put it to 
the witness.  I said, "what was on your mind, in your mind when you pushed my 
chair[sic] under the stairs?"  And he said, "The SMP." 

PN1406  
MS BARCLAY:  But you hadn't asked him if he actually pushed the stairs[sic] - - 
- 

PN1407  
MR FITZGERALD:  Did you push the desk under the chair[sic], the desk, my 
work station that I used and had been using for eight years, did you push it under 
the stairs, yes or no?---Can you clarify that? 

PN1408  
Pardon?---Can you explain that a little more? 

PN1409  
Okay, you know the – okay, look, let's go – can I give this photograph to Mr Lose, 
is that okay?  Thanks?---Thank you. 

PN1410  
Okay.  Now where that roll cage is now, okay, that was where my desk used to be, 
but my desk took up half the floor space of that roll cage.  It was only narrow, 
waist high so you could stand and work.  The stool was there in case you was 
there for hours.  Now take the roll cage out of the way and go back before my 
desk was thrown out, and it was sitting right there, taking up half the floor space.  
Did you push that desk under the stairs, for any reason whatsoever?---Yes. 

PN1411  
Okay.  Well, that confirms what I've been saying all along. Thank you for that.  
And how often did you do that?---I couldn't recall.  I think, two or three times. 

PN1412  
Two or three times?  Well, I suggest it was a lot more than that, but two or three 
times is fine.  Now do you see where the locker was?---Yes. 
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PN1413  
Okay, and you can see the bolts on the stair in that photograph?---Yes. 

PN1414  
So that proves there was a locker there, directly above the narrow desk I was 
using?---Yes. 

PN1415  
Okay, now you had no discussion with me about the desk I was using or the 
locker, and you – yes or no?---I had no discussion with you? 

PN1416  
I'm asking if you had a discussion with me about the desk and the locker?---Yes.  
I did, yes. 

PN1417  
Okay, and can you elaborate on what was said please?  And you can refer to your 
notes, that's fine?---Yes.  Sorry, what was the question? 

PN1418  
The question was, what was the discussion that you had with me about your 
actions regarding the work station I had used for eight years, and the locker I used 
for convenience rather than having to run up and down the stairs because I was 
always so busy?  What discussion did you have with me about that?  Because I'm 
saying that you had no discussion and you did it all behind my back.  So just to 
clarify it for you?---"Directions to maintain" – so from paragraph 41. 

PN1419  
Paragraph?---Forty-one. 

PN1420  
Okay, yes?---Instead of filing through the witness statement which is time 
consuming and you've seen this before, can you recall what you might have said, 
just off the cuff, because from my experience when you're telling the truth, it's 
(indistinct) - - - 

PN1421  
MS BARCLAY:  You've asked the question.  Let the witness answer your 
question. 

PN1422  
MR FITZGERALD:  I do need some guidance and I appreciate it.  Next time I'll 
be better, yes?---Okay, so in that initial tempt to address the cleanliness matters of 
the Avalon supermarket I had discussions with yourself and everyone else who 
worked in that area. 

PN1423  
Who else worked in the area?---Everyone else. 
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Everyone else.  That's right, everyone else.  That area is – how would you 
describe that area?---It's a back dock. 

PN1425  
Back dock, main thoroughfare?---Yes. 

PN1426  
Deliveries through the area, yes?---Yes. 

PN1427  
Cardboard going to the bale press, constantly, all day, every day?---Yes. 

PN1428  
All night, every night?---Yes. 

PN1429  
Yes, really busy traffic area?---High traffic, yes. 

PN1430  
Okay.  For that to operate efficiently you would need the area to be clear, 
correct?---Yes. 

PN1431  
What's that photograph telling you, the appendix G photograph?  This is after I 
left.  What's that telling you when you have a look at it?---SMP is there. 

PN1432  
It's what?---There's roll cages there. 

PN1433  
And what else is there, just run through it for me?---What do you - - - 

PN1434  
You can see what's there, just - - -?---What exactly are you referring to?---I just 
want to know what's there when it's supposed to be clean and accessible.  This is 
after I left.  This is how you've – the statement - - -?---Okay, so you have POS 
there. 

PN1435  
Garbage bin?---And a garbage bin, that's correct. 

PN1436  
Yes, cardboard on the floor, a trip hazard?---There is cardboard on the floor.  I 
don't know when that got put there. 

PN1437  
A shopping trolley full of drink bottles?---In the shopping trolley, that's correct. 

PN1438  
Yes, and the roll cage where my desk and locker used to be. 
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PN1439  
MS BARCLAY:  Could we – I mean, where is this going?  What's the relevance 
here? 

PN1440  
MR FITZGERALD:  Okay, the relevance is that that area is supposed to be clean 
and accessible, so Will's argument that he needed to put a roll cage there and get 
rid of – and throw my desk out is irrelevant.  I mean, that's not the reason he did 
it.  Why would you put a roller cage there to block everyone's access - - - 

PN1441  
MS BARCLAY:  This photo was taken at a point in time.  We don't even know 
when this photo was taken. 

PN1442  
MR FITZGERALD:  It's got the date on it. 

PN1443  
MS BARCLAY:  Okay, so there's a date on it.  It was taken at a point in time. 

PN1444  
MR FITZGERALD:  That's right. 

PN1445  
MS BARCLAY:  You don't know what the state of the back dock looks like on 
any other occasion. 

PN1446  
MR FITZGERALD:  No.  Well, how could you possibly?  No, I took the 
photograph to just, you know, show what happened to my locker and desk, but the 
end result is the whole place is a shambles and you can't move. 

PN1447  
MS BARCLAY:  That's speculation, but you can't put that to the witness. 

PN1448  
MR FITZGERALD:  Okay, fair enough.  But I'm just saying, one of his reasons 
for doing it was to make it accessible.  It's obviously not accessible so that his 
reasoning isn't correct.  Okay.  Have you finished looking at the paragraph?---Yes. 

PN1449  
Now you said that the locker that you took off the wall is put somewhere else 
now.  Is it bolted to the wall - - -?---Yes. 

PN1450  
Or just sitting loosely somewhere?---It's bolted. 

PN1451  
Bolted.  You've re-bolted it.  And what's in it now?---Everything that was in it 
when it was on the wall. 
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PN1452  
Yes, what's that?  You took it off the wall and re-bolted it, so what's in it?---I 
didn't actually take it off the wall. 

PN1453  
And re-bolt it?---No. 

PN1454  
Okay, so you instructed someone to do that?---That's correct. 

PN1455  
And in the process of them doing that, everything that I own is still in 
there?---Everything that I'm aware that was in there, is still in there. 

PN1456  
Coffee mug, hairbrush, reading glasses - - -?---I don't know (indistinct). 

PN1457  
MS BARCLAY:  The question has been asked about - - - 

PN1458  
THE WITNESS:  Maybe leather gloves. 

PN1459  
MR FITZGERALD:  No, I'm just wondering, see – you know, why would you 
undertake this action when it's clearly not going to make the operation of that high 
traffic area – it's not going to improve it?  How can you say it possibly improved 
it, putting that - - -?---The lock box? 

PN1460  
How can that - - - 

PN1461  
MS BARCLAY:  This question has been asked and answered. 

PN1462  
MR FITZGERALD:  Okay.  All right, let's move on.  I'm not going to run through 
these conversations that you allege that you had with me because you had none of 
these conversations with me.  What's your answer to that, you did or you 
didn't?---I'm feeling a little bit aggrieved here, personally, that you'd state that, so 
I mean, I'm going to ignore that and I'm going to choose not to answer that 
question. 

PN1463  
I'm just saying, did we have these conversations or did we not, yes or no?---Yes, 
we did. 

PN1464  
Okay, so how do you now manage to be so articulate when it's been stated that 
you're not? 
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PN1465  
MS BARCLAY:  We've had that - - - 

PN1466  
THE COMMISSIONER:  Where is it stated that he's not articulate? 

PN1467  
MS BARCLAY:  Yes. 

PN1468  
MR FITZGERALD:  I'm just going by what Andrew Tiller said about you having 
poor communication skills.  All right.  Now, okay, you got rid of the  - - - 

PN1469  
THE COMMISSIONER:  I mean, he didn't say that either but - - - 

PN1470  
MR FITZGERALD:  You got rid of the desk?  It was when he was sitting in the 
witness chair.  You got rid of the desk, okay, and you threw it out with the 
rubbish?---I was hoping it would go to a good home initially, which is why it was 
left outside. 

PN1471  
You were hoping what?---That someone would take it, someone would use it. 

PN1472  
Someone would take it?---Yes. 

PN1473  
So you didn't want it in the store?---It didn't fit in that spot there. 

PN1474  
It didn't fit in that spot.  So you put something bigger there?---That locker box 
where you've got it indicated - - - 

PN1475  
No, no, no, we're talking about the desk, my desk?---Okay.  The desk did fit 
underneath the stairs. 

PN1476  
So why isn't it still there?---Because you chose not to leave it there. 

PN1477  
You chose not to leave it there?---You chose not to leave it there. 
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stairs – how could I possibly use it while it's under the stairs?---Because you've 
got the lock box there next to it. 

PN1479  
No, no, we're talking about the desk?---Yes. 

PN1480  
So how could I possibly use it if it's under the stairs? 

PN1481  
MS BARCLAY:  The respondent has covered the views around the work desk in 
his statement.  Do you have a specific question around his statement? 

PN1482  
MR FITZGERALD:  Okay.  We've already established that you pushed it under 
the stairs, correct?---(No audible reply) 

PN1483  
Yes.  And we've already established that you took the locker off the stairs?---Yes. 

PN1484  
And we have established that you threw the desk out, yes?---Yes. 

PN1485  
Now why would I get my back up about it if we had a discussion and I agreed to 
you doing that? 

PN1486  
MS BARCLAY:  The witness can't answer a question around - - - 

PN1487  
MR FITZGERALD:  That's okay.  No, that's fine.  Okay, now one of the reasons 
that I'm no longer at Avalon is because of bullying and harassment and that was 
part of the bullying and harassment scenario, was pushing the desk I used under 
the stairs so I couldn't use it, so I would have to keep pulling it back out again, and 
that was repetitive. So that is telling – and then on top of that, then as you 
admitted, you threw it out with the rubbish, yes or no?---Is that the last one a 
question? 

PN1488  
MS BARCLAY:  It's been established. 

PN1489  
MR FITZGERALD:  Yes or - yes?---That's in there. 

PN1490  
Yes, that's in there.  No, just a yes, that you threw it out in the rubbish, yes or 
no?---Yes. 
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Okay.  Can I ask him a question here and get him to ask more than – answer more 
than a yes or no?  I know that's how you operate but - - - 

PN1492  
MS BARCLAY:  You're cross-examining, you're free to ask questions. 

PN1493  
MR FITZGERALD:  Okay.  It's just that you seem to interrupt quite a bit and I'm 
just trying to get to the bottom of it.  Okay, so there goes the locker I used for 
eight years to put all my personal possessions in.  On that locker there was a little 
padlock, a little Woolworths' one, correct?  That's still there?---That's correct. 

PN1494  
There's no key to that little padlock?---That's correct. 

PN1495  
That's correct, okay.  Now so my possessions wouldn't go missing, I put a padlock 
on it that I bought from the hardware store and the padlock, I locked every night 
religiously so that things wouldn't be stolen out of it, my things, glasses, heavy 
leather gloves, coffee mug, hairbrush, scientific calculator, pens, pencils and stuff 
that went missing every day.  So you took it upon yourself to remove it from there 
and put it somewhere else with my possessions still in it?---(No audible reply) 

PN1496  
Yes or no?---I didn't take it upon myself, no. 

PN1497  
Well, you're the 2IC.  It would be your responsibility to do that or instruct 
someone to do that?---In conjunction with yourself. 

PN1498  
Pardon?---In conjunction with yourself, I did. 

PN1499  
No, I'm sorry.  What does that paragraph say, again?  Okay, in conjunction with 
myself?---When you weren't working any more, no. 

PN1500  
So I'm saying that you had no conversations with me and I'm saying that you put - 
- - 

PN1501  
MS BARCLAY:  You have to ask a question.  You're testifying. 

PN1502  
MR FITZGERALD:  Okay. 

PN1503  
MS BARCLAY:  You need to ask a question. 
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PN1504  
MR FITZGERALD:  Yes.  Yes, yes, yes.  I keep forgetting that, yes.  I've got – 
it's the way the brain's working a bit different.  Okay, well, we've established a 
couple of things, that you did interfere with it on a regular basis, that the locker is 
now gone to some other unknown location, I never received my personal 
belongings back, and I'm suggesting that those personal belongings aren't 
anywhere and I'm also suggesting that the locker is no longer in the store. 

PN1505  
THE COMMISSIONER:  You can make all the suggestions you like when we get 
to that point in the process. 

PN1506  
MR FITZGERALD:  Okay.  All right. 

PN1507  
THE COMMISSIONER:  We need to - - - 

PN1508  
MR FITZGERALD:  I'll just get rid of that.  I'm confusing myself here. 

PN1509  
THE COMMISSIONER:  Yes. 

PN1510  
MR FITZGERALD:  Sorry about that. 

PN1511  
THE COMMISSIONER:  Yes.  Just let's concentrate on asking the witness 
questions. 

PN1512  
MR FITZGERALD:  All right.  Let's get rid of this cross-referencing because this 
doesn't work for me.  I'd rather just do it off the cuff.  Before we came to court 
here, once you were aware of the situation regarding the Fair Work Commission 
claim by me for bullying, harassment and unfair dismissal, did you discuss that 
matter with Andrew?  I mean, he's your boss, sorry?---Yes, I did. 

PN1513  
Pardon?  Yes?---Yes. 

PN1514  
Yes, well, I would too.  You know, you'd find out what was going on.  And what 
did Andrew say to you?---I can't recall. 

PN1515  
You wouldn't have a clue?---I can't recall specifically what he said. 
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Not a problem.  What we've established here, Will, William, Andrew in his 
witness statement said he didn't discuss it with you and you have just said that he 
did.  So from that we glean that one of you is lying and it doesn't matter which 
one. 

PN1517  
MS BARCLAY:  This is an argumentative line of questioning. 

PN1518  
THE COMMISSIONER:  It's misrepresenting the evidence of the previous 
witness again. 

PN1519  
MR FITZGERALD:  Sorry, all I'm getting at here is that Andrew said he didn't 
have a conversation and Will did, correct? 

PN1520  
MS BARCLAY:  About what? 

PN1521  
THE COMMISSIONER:  About the witness statements they were preparing for 
the case. 

PN1522  
MR FITZGERALD:  Sorry. 

PN1523  
THE COMMISSIONER:  I think, Mr Fitzgerald, if I could just say this.  Your 
approach is replete with massive disconnected conclusions that really once they're 
tested, they just seem to evaporate.  So you've got to be really careful. For 
instance, the one that sort of immediately jumps to mind is we had a witness 
statement here who you thought was someone entirely different.  So let's just try 
to be really careful with the material, and what Mr Tiller said about this was 
directed towards the evidence he was giving in respect of his statement. 

PN1524  
MR FITZGERALD:  He didn't say that. 

PN1525  
THE COMMISSIONER:  No, that's the nature of the questions that were put to 
him. 

PN1526  
MR FITZGERALD:  Well, the nature of the question now then is, and as I said to 
Andrew I'll ask exactly the same question.  In relation to coming to the Fair Work 
Commission, did you have a conversation with Andrew about it?---Yes, I did. 

PN1527  
I'll accept that. 
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PN1528  
THE COMMISSIONER:  Do you see the problem though that that - "about it".  
But what is "it"?  Is it a conversation which was confined to how will we organise 
to get there?  Will we be able to buy lunch there? 

PN1529  
MR FITZGERALD:  I'm with you, okay. 

PN1530  
THE COMMISSIONER:  Or is the question about no, well look, I want you to 
make sure that if you're asked about this, you say this.  Do we discuss our 
evidence? 

PN1531  
MR FITZGERALD:  I'm not inferring that, I'm just talking about - - - 

PN1532  
THE COMMISSIONER:  No, but that's the problem with the nature of the 
question that you leave hanging. 

PN1533  
MR FITZGERALD:  There's a reason for that, and as I said and I'll repeat it again, 
I understood this was going to be an even playing field.  If I had known that 
Nicole was going to bring her solicitor, I would have brought a solicitor.  I would 
have got the $400 an hour from somewhere so that I could be more attentive to 
protocol and procedure.  So, you know, that's not an oversight on my behalf.  You 
know, that's the Fair Work Commission and I hate to say this, setting up a 
situation where I am disadvantaged.  That's why I'm here and I refer back to 
paragraph 25 of my witness statement, saying that I am not familiar with protocol 
and can you please make allowances for me not doing the right thing.  So again, 
I'm a novice.  I'm not a lawyer and I'm just trying to get across what happened - - - 

PN1534  
THE COMMISSIONER:  Mr Fitzgerald, you might be about the 300th person 
who in my 20 years has been doing exactly this, often with a lawyer fully 
represented on the other side. 

PN1535  
MR FITZGERALD:  I know but I was told there wasn't - - - 

PN1536  
THE COMMISSIONER:  So we're quite attuned to the fact that individuals that 
are inexperienced need some latitude and we endeavour to do that all the time. 

PN1537  
MR FITZGERALD:  Okay, that's great. 

PN1538  
THE COMMISSIONER:  But what we can't do is allow a circumstance where 
that latitude leads to an injustice. 
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PN1539  
MR FITZGERALD:  Okay, fair enough. 

PN1540  
THE COMMISSIONER:  We can't do it - for instance, the question that you left 
hanging with this witness a moment ago couldn't lead to a submission that well, 
these people colluded in their evidence.  That's where it was left hanging you see. 

PN1541  
MR FITZGERALD:  Okay, well let's - - - 

PN1542  
THE COMMISSIONER:  So in fairness to someone we have to ensure that there 
is no prospect for that sort of circumstance to arise. 

PN1543  
MR FITZGERALD:  Will, with your discussion with Andrew about coming here 
today and as I said about this case at the Fair Work Commission, what did you 
discuss with him?---On which occasion? 

PN1544  
Mm?---On which occasion? 

PN1545  
Well I don't know because you're the one talking to Andrew.  I'm just wondering 
what was said to Andrew about this case, that's all.  Was it about the case 
specifically, about you know what you may or may not say about this case 
specifically?  Was it about how do you get here, catching a bus?---Yes, we needed 
to communicate about what was going to happen here. 

PN1546  
But about catching the bus or about the actual circumstances of the case?---About 
how it was going to all eventuate. 

PN1547  
Mm?---How it was all going to eventuate. 

PN1548  
See I'm not quite clear about how it's going to eventuate.  Can you elaborate on 
that for me please?---So Andrew is on annual leave, I'm at work, so he was unsure 
what was happening. 

PN1549  
Yes?---So he asked me, "Have you heard anything?", and I said, "Yes, I have" or 
"No, I haven't". 

PN1550  
How long has Andrew been on leave for, one month or two months, or two 
weeks?---Four days. 
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PN1551  
So you have an opportunity to talk to him before that four days about this case.  
The case in specific not actually catching a bus to get here.  Thanks, I'll leave that 
at that.  I've still got more questions though.  I went up and spoke to Andrew when 
all this things started with you, as outlined in the submission and I said to Andrew 
that you used a locksmith to break into the locker, and I said that the day before 
you and both Andrew were standing there with me at that workstation, at the desk, 
when my locker was open, so you could both see into it.  You knew what was in 
there.  Then I've come in the next day, the locker's broken open, the RF gun I used 
has gone, my wife's pink hairbrush is gone and I saw you and I said, "How did 
you get into the locker?", and you said, "I got a locksmith in", yes or no?---No. 

PN1552  
Why would I then go up and talk to Andrew about it - - - 

PN1553  
MS BARCLAY:  He can't answer a question about what you would do. 

PN1554  
MR FITZGERALD:  I went up to Andrew and spoke to him about what was 
happening.  I saw you pushing my desk under the stairs so I couldn't get to it and I 
saw you taking a locker off the stairs and doing whatever you did with it as 
bullying and harassment.  I spoke to Andrew about it and I said, "Will got a 
locksmith in to break into my locker", which is intimidation.  I mean you could 
have just - and I said - - - 

PN1555  
MS BARCLAY:  Is there a question? 

PN1556  
MR FITZGERALD:  I'm getting to the question.  I said to you - okay, you've just 
denied that you got a locksmith in.  I'm very restricted about what I say here.  I 
said to Andrew that I believed that you were trying to get rid of me.  Were you 
trying to get rid of me?---What's the question? 

PN1557  
I said to Andrew that I believed that you were trying to get rid of me because of 
your behaviour towards me.  Is that correct, yes or no?---No. 

PN1558  
What about Sanjay Saar and Tenny Han, who are now at Coles.  Did you do 
anything to - - - 

PN1559  
MS BARCLAY:  Relevance.  I'm going to have to object to that line of 
questioning.  It's not relevant to your matter. 
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PN1561  
So why did they leave at the same time when they were really good, hardworking 
personnel, efficient, fast and to me you couldn't possibly replace them with 
anyone else?---What was the question? 

PN1562  
What was the question, let's forget the question.  Can I just have a simile here, it's 
just a lead-up to the question. 

PN1563  
THE COMMISSIONER:  You've noticed I haven't interrupted you when - - - 

PN1564  
MR FITZGERALD:  Okay, thanks. 

PN1565  
THE COMMISSIONER:  I accept that sometimes you have to put a question into 
context. 

PN1566  
MR FITZGERALD:  I'm king of expecting it.  Will, if you - I just need to get 
something out here.  For the court this is - - - 

PN1567  
THE COMMISSIONER:  Don't approach the witness please.  Please stay there. 
 What have you taken out of the bag? 

PN1568  
MR FITZGERALD:  A padlock and rubbish.  I won't open it because it stinks, it's 
a padlock and rubbish, exactly the same as the one I've used on the locker. 

PN1569  
MS BARCLAY:  What's the relevance of the padlock? 

PN1570  
MR FITZGERALD:  The relevance here is a locksmith breaking into it when Will 
is saying that it was already open, that's the relevance.  There's a big relevance 
here. 

PN1571  
MS BARCLAY:  We don't know where that padlock's come from, what padlock it 
is. 

PN1572  
MR FITZGERALD:  No, you don't know where it's come from.  It's called a prop. 

PN1573  
MS BARCLAY:  So you're not suggesting that that was your padlock? 
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MR FITZGERALD:  I'm not suggesting that, no. 

PN1575  
MS BARCLAY:  So I don't see the relevance. 

PN1576  
THE COMMISSIONER:  I'm not sure what it is. 

PN1577  
MR FITZGERALD:  Get rid of it? 

PN1578  
THE COMMISSIONER:  Let's get on with this, Mr Fitzgerald. 

PN1579  
MR FITZGERALD:  Get rid of it, not relevant. 

PN1580  
THE COMMISSIONER:  I'm just not sure that producing something out of your 
bag at this stage of the proceedings is relevant. 

PN1581  
MR FITZGERALD:  In - - - 

PN1582  
THE COMMISSIONER:  If you wanted to have that prop as you call it introduced 
into evidence, you could have done that long before now. 

PN1583  
MR FITZGERALD:  I'm not introducing it as evidence.  I'm just putting it on the 
table. 

PN1584  
THE COMMISSIONER:  Put it back in your bag please. 

PN1585  
MR FITZGERALD:  Right, now what we're leading to here Will is that I said to 
Andrew that you got a locksmith in to break into the locker, yes or no?---No. 

PN1586  
You don't know?---No, I said no. 

PN1587  
No, that's fine, okay, okay.  Let's assume that you've got a shirt out in your 
backyard, the grass is really long, the lawnmower's locked inside, there's a 
padlock on the shed and your wife says the grass is really wrong, and you've lost 
the key.  How would you break into that padlock to get to the lawnmower? 

PN1588  
MS BARCLAY:  Relevance?  Sorry, I'm going to have to object to that. 
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PN1589  
MR FITZGERALD:  No, okay, not a problem. 

PN1590  
MS BARCLAY:  It's not relevant. 

PN1591  
MR FITZGERALD:  Look, I mean this is establishing - because I'm suggesting 
that he saw the locksmith open it therefore he would know how it was opened, 
you see.  So it's very important to establish that. 

PN1592  
MS BARCLAY:  This is covered in his statement. 

PN1593  
MR FITZGERALD:  Mm? 

PN1594  
MS BARCLAY:  This evidence is covered in his statement.  Do you have a 
question about his statement? 

PN1595  
MR FITZGERALD:  I do.  I do.  Would the locksmith open the padlock with bolt 
cutters. Yes, or no?---No. 

PN1596  
Would a locksmith open the padlock by drilling out the lock in it, yes or no?---I 
couldn't tell you. 

PN1597  
MS BARCLAY:  I still don't see the relevance to this line of questioning. 

PN1598  
MR FITZGERALD:  Well, the relevance is, and I'll say - okay, one more thing.  
Would the locksmith break into it by picking the lock and not damaging the 
lock?---I couldn't tell you what options they chose. 

PN1599  
You couldn't tell me, okay.  I'm saying that you said to me that you got a 
locksmith to open it.  That's what I'm saying and you're saying that you didn't get 
a locksmith it; yes or no?---I'm lost again, sorry. 

PN1600  
You're saying that you didn't get a locksmith in to open the padlock; yes or 
no?---That's correct, yes. 

PN1601  
In your witness statement you say that you got a padlock into the store - I mean a 
locksmith into the store that day?---Yes, I recall that. 
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PN1602  
So there was a locksmith in the store?---Yes, that's correct. 

PN1603  
There was a locksmith in the store.  I know I locked that locker every night and 
when I came in on the day that you got a locksmith in, the padlock I got from the 
hardware store was gone, and I asked you if you opened - how did you get into the 
locker, and you said, "I got a locksmith in".  Yes or no?---No. 

PN1604  
No, but I did say that?---(No audible reply) 

PN1605  
You don't know?---I don't recall that. 

PN1606  
Let's see if I've got any more questions here.  Can you bear with me for a second 
please? 

PN1607  
THE COMMISSIONER:  Yes. 

PN1608  
MR FITZGERALD:  Can you tell me the version - your version of events - no it's 
not - just your version of events about why I happen to leave the store?---(No 
audible reply) 

PN1609  
Why would I leave a job that I love, that was keeping me alive, that was giving 
me - - - 

PN1610  
MS BARCLAY:  The witness can't answer a question about your state of mind. 

PN1611  
MR FITZGERALD:  I'm asking Will why he might think that I left the store.  I 
mean would I just walk out for no reason or was there a reason, in his mind.  Now 
please, it's important?---So you left the store as in you resigned. 

PN1612  
No, I didn't resign.  I didn't resign until I worked out that Woolworths was not 
going to terminate my employment, and then I resigned on 27 November.  So I 
hadn't resigned at the time?---So because Woolworths hadn't terminated your 
employment. 

PN1613  
Mm?---Because Woolworths hadn't terminated your employment, you resigned. 

PN1614  
Woolworths doesn't terminate the employment?---That's what you said. 
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PN1615  
Well, do they, yes or no?  Did Woolworths terminate the employment; yes or 
not?---Yes. 

PN1616  
They do?---Yes. 

PN1617  
They didn't terminate mine; yes or no?---No. 

PN1618  
No, they didn't terminate mine  The Fair Work Commission NS safety net comes 
about in the course of unfair dismissal and termination of your employment.  Now 
you can circumvent your way around that by not - - - 

PN1619  
MS BARCLAY:  Do we have a question? 

PN1620  
MR FITZGERALD:  Yes, I do.  You can circumvent your way around it by not 
terminating an employee's employment, so I'm suggesting that Woolworths didn't 
terminate my employment for that reason; yes or no?---No. 

PN1621  
You don't know?---No, you said yes or no, and I said no. 

PN1622  
Mm?---You said yes or no, I said no. 

PN1623  
Sorry, I thought you said don't know.  Just bear with me again please.  So we're 
not going to find now Will fenced but opened the padlock, that he told me the 
locksmith opened.  The conversations you had with me are pretty elaborate and 
I'm saying that we didn't have those conversations, and you can't tell me what 
those conversations were.  Your position at Woolworths as 2IC, it seems that 
Andrew is now being transferred to Balgowlah?---He's on annual leave. 

PN1624  
Your position - no, he said he's being transferred to Balgowlah.  Is that correct; 
yes or no?---No. 

PN1625  
No, he's not being transferred to Balgowlah. 

PN1626  
MS BARCLAY:  I just want to say if - - - 

PN1627  
MR FITZGERALD:  That was a yes or no. 
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PN1628  
MS BARCLAY:  - - - Mr Lose may not be aware of the evidence that Mr Tiller 
gave, it's highly possible that he's not aware of those circumstances. 

PN1629  
MR FITZGERALD:  Well, he shouldn't be aware of the evidence, he wasn't in the 
room but he's aware of what goes on in the store as the second in charge, isn't he? 

PN1630  
MS BARCLAY:  That's an assumption. 

PN1631  
MR FITZGERALD:  I'm assuming it. 

PN1632  
MS BARCLAY:  That he's - - - 

PN1633  
MR FITZGERALD:  Yes, I'm assuming it.  I'm assuming that he should know 
what his boss is doing. 

PN1634  
MS BARCLAY:  Is there a question? 

PN1635  
MR FITZGERALD:  One would think they would discuss that. 

PN1636  
MS BARCLAY:  Is there a question? 

PN1637  
MR FITZGERALD:  Your position is now going to be what at Woolworths 
Avalon?---ASM. 

PN1638  
Mm?---ASM. 

PN1639  
Aid?---ASM. 

PN1640  
ASM, what's that?---Assistant store manager. 

PN1641  
Assistant store manager, so still 2IC Will Lose?---That's correct. 

PN1642  
There's a new store manager coming in.  Are you aware of?---No, I'm not aware 
of him. 
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PN1643  
No, so you're running the store now?---No, I'm not. 

PN1644  
Who's running the store?---Phil Williams is assisting. 

PN1645  
This is the new manager?---No, not the new manager, he's assisting. 

PN1646  
As assistant manager?---Store manager. 

PN1647  
A store manager.  I thought Andrew was a store manager. 

PN1648  
MS BARCLAY:  I question of the relevance of this. 

PN1649  
MR FITZGERALD:  It's not irrelevant if you're trying to get a contradiction 
between two people working side by side every day, and I think I've established 
there's been a couple of contradictions there.  Gee, my main witness hasn't turned 
up.  I wonder why that is, Kamal Khanal. I requested on my request to you and 
where is he? 

PN1650  
THE COMMISSIONER:  Mr Fitzgerald, do you have any further questions of this 
witness? 

PN1651  
MR FITZGERALD:  Yes, I do.  I'll just flick through this and see if I can find 
them, sorry.  As I said I'm not prepared the same way as a solicitor would be.  If I 
had a solicitor here I would have been better prepared, as we've been through.  
Cheryl's witness statement, let's pull that up.  You don't have a copy of this, I 
presume, so can I read this out please?  It's a witness statement by Cheryl 
Wilesmith. 

PN1652  
THE COMMISSIONER:  So exhibit 2 is it? 

PN1653  
MR FITZGERALD:  Exhibit 2, yes?---Can I have a copy? 

PN1654  
Mm?---Can I have a copy? 

PN1655  
THE COMMISSIONER:  Is there a spare copy?  Look, take mine.  It's not that 
long, I think I can probably remember everything that's in it?---Thank you. 
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PN1656  
MR FITZGERALD:  A directive came down from I'm assuming because 
Andrew's immediate supervisor, from Nick Harris.  This went through the whole 
store and everyone talked about it that the meat department manager's job had 
been abolished; yes or no?---Sorry? 

PN1657  
The meat department manager's job had been abolished; yes or no?---Yes. 

PN1658  
After 30 years dedicated work Cheryl understandably was pretty upset about that 
and in her witness statement she says she required two weeks stress leave; yes or 
no?---In this statement? 

PN1659  
Yes?---I've never seen this statement.  This was given to you. 

PN1660  
This was exhibit 2?---She want a redundancy payment. 

PN1661  
I beg your pardon?---She want a redundancy payment. 

PN1662  
Does she?  She's asked for that, has she? 

PN1663  
MS BARCLAY:  What's your question to the witness? 

PN1664  
MR FITZGERALD:  The question is why would Cheryl require two weeks stress 
leave - - - 

PN1665  
MS BARCLAY:  The witness can't answer that question. 

PN1666  
MR FITZGERALD:  I have only asked half the question.  This to me seems like 
part of the scenario to break a person down that occurred to other people in the 
store, and I'm going to ask you if you were involved in that at any way; yes or no - 
in any way; yes or no, in terms of breaking down Cheryl to the point where she 
needed stress leave; yes or no?---No. 

PN1667  
Can you give any explanation why she might have needed two weeks stress 
leave?---I wouldn't say it was stress leave but there are - - - 
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She said it was stress leave - she said it was stress leave?---Can I just say that this 
statement doesn't - it seems clear you don't know the whole - you don't know the 
whole story behind it. 

PN1669  
I only know what she has written here?---That's correct, so she's left out half. 

PN1670  
What's the other half? 

PN1671  
MS BARCLAY:  I question the relevance of this line of questioning. 

PN1672  
MR FITZGERALD:  What's the other half?  Let's confirm that I'm not the only 
one this was being done to.  What's the other half of the statement then?---That's 
for Cheryl to let you know. 

PN1673  
MS BARCLAY:  There's no relevance to you - - - 

PN1674  
MR FITZGERALD:  Mm?---That's for Cheryl to let you know.  That's her 
decision. 

PN1675  
Not a problem.  I'm just trying - - - 

PN1676  
THE COMMISSIONER:  I think I might take exhibit 2 back please?---Sorry? 

PN1677  
I'll just take that back. 

PN1678  
MR FITZGERALD:  I'm just trying to establish a pattern here.  Now Sanjay Saah 
and Tenny Han, two extremely good workers are now working for your 
opposition and you can't give me an explanation - - -?---Are you sure?  Are you 
sure that's correct? 

PN1679  
I phoned them both up, their mobile phone numbers are here in my witness 
statement?---Sorry, I thought Sanjay was working at Woy Woy Woolworths. 

PN1680  
I spoke with both of them.  They both have better jobs on better money.  Why 
would they - would they have left the store because they were headhunted by 
Coles?  No. Sorry.  Would they have left the store because they were headhunted 
by Coles or because - no, okay.  Let me rephrase that?---You are confusing me. 
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PN1681  
Why would they have left the store - - - 

PN1682  
MS BARCLAY:  The witness can't answer a question about other people's state of 
mind. 

PN1683  
MR FITZGERALD:  They left the store because they said that they were being 
bullied and harassed by you; yes or no?---No. 

PN1684  
Two people at the same time said they were being harassed by you; yes or 
no?---(No audible reply) 

PN1685  
MS BARCLAY:  The witness has answered this question. 

PN1686  
MR FITZGERALD:  No, I got the answer for one, I'm not talking about the two at 
the same time now?---They weren't at the same time. 

PN1687  
Mm?---They weren't at the same time. 

PN1688  
They weren't.  When did Tenny leave?---I thought you knew that. 

PN1689  
You're the 2IC, you know it?---He left this year. 

PN1690  
Mm?---He left this year. 

PN1691  
He left this year?---Sanjay left last year. 

PN1692  
And Sanjay?---Left last year? 

PN1693  
Mm?---Left last year. 

PN1694  
Last year?  This year is 2017, correct and Sanjay left last year or Tenny left last 
year, which one? 

PN1695  
MS BARCLAY:  It's not a relevant question.  Can we move on? 
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PN1696  
MR FITZGERALD:  I think it is, he doesn't know which one is which. 

PN1697  
THE COMMISSIONER:  I'm not sure that it's really relevant to your 
circumstances. 

PN1698  
MR FITZGERALD:  It's again to point out that a repetitive patter occurred to get 
rid of managers.  The managers that are no longer in the store are the meat 
department manager, the grocery - - - 

PN1699  
THE COMMISSIONER:  I don't want the evidence from you but you see the 
difficulty with this is, if I don't hear evidence from those people, if they don't 
come along and way yes, Commissioner, I was subjected to x, y and z, then I can't 
make this massive leap - - - 

PN1700  
MR FITZGERALD:  Quantum leap, yes. 

PN1701  
THE COMMISSIONER:  Yes. 

PN1702  
MR FITZGERALD:  Yes, I've got you. 

PN1703  
THE COMMISSIONER:  I don't know, one of these people might have seen a job 
advertised in Coles or - and it's $200 better and it's better hours and suits them 
better and that's why - I don't know. 

PN1704  
MR FITZGERALD:  Can I read this out, please? 

PN1705  
THE COMMISSIONER:  What is it? 

PN1706  
MR FITZGERALD:  I won't read it out then, just have a look at paragraph 10 and 
11 and paragraph 12 - - -?---Is it my statement? 

PN1707  
MS BARCLAY:  Of which document? 

PN1708  
MR FITZGERALD:  Of exhibit 3?---Do I have exhibit 3? 
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THE COMMISSIONER:  You see this is the whole difficulty with that sort of 
proposition.  You putting in a statement that someone says something to you 
doesn't make it a fact. 

PN1710  
MR FITZGERALD:  We can establish the facts.  This court does have facilities 
for telephone conversations.  I've been to two of them in here.  What I'm 
suggesting we do now is phone them up and get it straight from the - - - 

PN1711  
THE COMMISSIONER:  I'm not going to do that, Mr Fitzgerald. 

PN1712  
MR FITZGERALD:  - - - get it straight from the horse's mouth. 

PN1713  
THE COMMISSIONER:  That's absurd.  If you wanted to have this material, if 
you thought it was so important to your case, you needed to have these individuals 
make witness statements and have them attend the proceedings. 

PN1714  
MR FITZGERALD:  Well, I'm suggesting now that we can phone them up and 
get the truth. 

PN1715  
THE COMMISSIONER:  Well, you can suggest all you like, we're not doing that. 

PN1716  
MR FITZGERALD:  Why would I suggest that if it wasn't telling the truth? 

PN1717  
THE COMMISSIONER:  That's got nothing to do with it. 

PN1718  
MR FITZGERALD:  It's got everything to do with it because the five of us were 
bullied and harassed out in the same process. 

PN1719  
THE COMMISSIONER:  You can make that assertion, I have to deal with the 
facts on the evidence that's put before me. 

PN1720  
MR FITZGERALD:  Yes, I understand.  So the witness statements don't mean 
anything or these two people being bullied out. 

PN1721  
THE COMMISSIONER:  Do you have any more questions of this witness? 
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MR FITZGERALD:  Yes, I have.  I've got lots more questions?---Can I just say 
something else, sorry. 

PN1723  
THE COMMISSIONER:  No, I don't think you should say anything unprompted. 

PN1724  
MS BARCLAY:  Can I just ask - - - 

PN1725  
THE COMMISSIONER:  Yes. 

PN1726  
MS BARCLAY:  - - - I'm not sure how much longer we have but am I able to 
have another quick bathroom break?  I'm so sorry. 

PN1727  
MR FITZGERALD:  Yes, of course you can. 

PN1728  
THE COMMISSIONER:  How much more cross-examination do you have? 

PN1729  
MR FITZGERALD:  Well, look, from my point of view I've established the 
contradiction, although that seems to be not all that important.  I still have to run 
through Ray Platter's witness statement with Mr Lose if I'm allowed to do that.  
This is - - - 

PN1730  
MS BARCLAY:  We would - - - 

PN1731  
MR FITZGERALD:  I can't do that? 

PN1732  
MS BARCLAY:  We would object to that. 

PN1733  
MR FITZGERALD:  You object to me running through a witness statement.  
Well, what's the point of having a witness statement? 

PN1734  
MS BARCLAY:  The purpose of cross-examination is to cross-examine the 
witness who has given a statement. 

PN1735  
MR FITZGERALD:  Well, there's questions in here that he needs to be cross-
examined on. 
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THE COMMISSIONER:  Are we going to dispose of this within the next 10 or 15 
minutes? 

PN1737  
MR FITZGERALD:  Yes, definitely.  Do you want to go have your break? 

PN1738  
MS BARCLAY:  I'll be two minutes. 

PN1739  
THE COMMISSIONER:  I think I'll just wait here for you to do that. 

PN1740  
MS BARCLAY:  Yes, sorry. 

PN1741  
MR FITZGERALD:  Do that and I'll try to formulate what's going on here. 

PN1742  
THE COMMISSIONER:  Please continue now. 

PN1743  
MR FITZGERALD:  There's two more points.  Paragraph 98 of Lose's witness 
statement.  My photograph on the safety team display?---Paragraph 28? 

PN1744  
Paragraph 98 to your witness statement.  Now I'll refer you to the photograph in 
Appendix G there of the safety team display.  Just turn that page over and you'll 
see it.  Now you said - I'm asking you if you said this so the answer's yes or no, so 
I don't get convoluted: 

PN1745  
At no stage did I remove Mr Fitzgerald's photo from this noticeboard and I do 
not know who may have done this. 

PN1746  
?---That's my statement. 

PN1747  
Mm?---That's my statement. 

PN1748  
There's a photograph on the noticeboard there of a safety officer, as 2IC you 
should know who that is.  Who is it?---Roxanne. 

PN1749  
Roxanne.  How come my photo was taken off the noticeboard but hers wasn't?---I 
refer back to number 98. 
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Yes?--- 

PN1751  
At no stage did I remove Mr Fitzgerald's photo from this noticeboard and I do 
not know who may have done this. 

PN1752  
That photograph of me as the head of the safety team, not just a member of it, I 
headed it up?---Sorry? 

PN1753  
I used to conduct all the meetings in the safety meetings and I was the person who 
conducted the meetings, I headed up the meetings, safety meetings?---I wasn't 
aware of that, no. 

PN1754  
Before you came to the store?---Before I got there, okay, so I didn't know about 
that. 

PN1755  
That photograph of me had been there for eight years and it wasn't until after I left 
that the photograph was removed and you're saying that you didn't remove it and 
you don't know who did.  May it have been Andrew Tiller, yes or no?---At no 
stage did I remove Mr Fitzgerald's photo from the photo board and I do not know 
who may have done this. 

PN1756  
I won't go further with that one.  Now we'll just get onto the last point.  The 
witness statement of Ray Platter, do you have a copy of that one?  Can we pass 
him a cop of that?  Have you digested that, Will?---(No audible reply) 

PN1757  
Do you understand what's written there?---Yes. 

PN1758  
I'm just going to ask you some yes/no questions because we want to close this up 
right now.  Did you take any actions to get rid of me?---No. 

PN1759  
In paragraph 1 of exhibit 1 by Ray Platter, he says: 

PN1760  
Will Lose approached me and said he got rid of (indistinct) Stephen Fitzgerald. 

PN1761  
Yes or no?---That's what it says. 
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said you didn't get rid of me and Ray Platter is saying you did get rid of me; yes or 
no?---That's what it says. 

PN1763  
MS BARCLAY:  It's not relevant what Mr Platter is saying.  You need to ask Will 
a question - - - 

PN1764  
MR FITZGERALD:  I'm asking Will - I'm asking Will why would Ray Platter say 
that? 

PN1765  
MS BARCLAY:  He can't answer that question. 

PN1766  
MR FITZGERALD:  Why's that? 

PN1767  
MS BARCLAY:  You're asking him a question about the state of mind about 
somebody else. 

PN1768  
MR FITZGERALD:  All right, fair enough.  It just seems to me that this confirms 
what I'm saying that he was trying to get rid of me.  Do you see that, or not? 

PN1769  
MS BARCLAY:  I understand that the - - - 

PN1770  
MR FITZGERALD:  It doesn't matter.  I know, I'm sorry, because it's the last 
question I had and to me, you know, there's a real contradiction here about what 
Will was up to and what Ray is saying here and what happened to Cheryl 
Wilesmith and what happened to Sanjay Saar, Tenny Han, myself, Ray, the whole 
lot of us.  You know, that leads to the fact that you took action against us via 
bullying and harassment to get rid of us so that Woolworths wouldn't be involved 
in paying some sort of compensation in terms of redundancy payments or 
whatever. 

PN1771  
MS BARCLAY:  Sorry, you can't say that.  You need to put a question to him.  
That's highly inappropriate. 

PN1772  
MR FITZGERALD:  Okay.  Delete that but, you know, it's the reason I'm here.  I 
mean you can reason you're say around it but it doesn't dispute the fact that that's 
the evidence right here, sorry.  Will?---Yes. 
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stipulated the reason for that leave was stress leave because of actions by you?  
Has any other staff member done that since my representations to the Fair Work 
Commission?---Not that I'm aware of, no. 

PN1774  
Not that you're aware of.  I'll leave it at that.  Thank you, Will. 

PN1775  
THE COMMISSIONER:  Any re-examination? 

RE-EXAMINATION BY MS BARCLAY [4.36 PM] 

PN1776  
MS BARCLAY:  Yes.  Mr Lose, it arose earlier a question around your being at 
the store at the same times as Mr Fitzgerald worked at the store.  Can you clarify 
were there occasions where you were in fact working at the same time as Mr 
Fitzgerald?---Yes, there were different occasions when I would be there till 10, 11 
o'clock at night, when I was doing the late shift as part of my duties to cover 
nights, particularly when Ray wasn't there I'd be more often than not one of the 
persons to do the management shift. 

PN1777  
So you were in a position to interact with Mr Fitzgerald during work 
hours?---Particularly over the Easter period where ASMs did the night shifts, 
that's a busy period so we split up. Andrew does the mornings, ASMs do the 
evenings and helps the flow of the whole operation. 

PN1778  
Similarly, were you in a position to form a view on Mr Fitzgerald's 
performance?---Yes. 

PN1779  
The lock box that was previously located on the staircase?---Yes. 

PN1780  
Was the location of that lock box problematic?---It was, with the new SMPs that I 
was setting up there. 

PN1781  
So - - -?---It became a hazard. 

PN1782  
So was that the reason why it was moved?---Yes. 

PN1783  
Mr Fitzgerald has said that you pushed his desk under the stairs and that this was 
repetitive.  Had you spoken to Mr Fitzgerald about why you had repeatedly 
moved his desk?---Yes, I had.  I'd stated to him that by moving the desk an extra 
foot and a half to be under the stairs, he could still be using the desk and he could 
still have that roll cage where it is now to the side. 
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PN1784  
Can you clarify the lock box that you've referred to in your statement, that lock 
box was Woolworth's property?---Yes. 

PN1785  
Is it correct that if Mr Fitzgerald wished to retrieve his personal property from that 
lock box, that he was able to do so?---He's in the store enough, he can ask Ray at 
any point in time.  It should technically be cleared out of there now that he's 
resigned, yes. 

PN1786  
Where Mr Fitzgerald has stated that he affixed a padlock because he was 
concerned that items were being removed from his - the lock box, was it open to 
him to utilise his personal locker to store his personal items?---No, it wasn't a 
personal locker.  Personal lockers are available in the bathroom. 

PN1787  
Was one of those personal lockers available to Mr Fitzgerald?---He currently still 
has a locker there.  I guess I've got to empty that out as well. 

PN1788  
You mentioned that you have spoken with Mr Tiller about Mr Fitzgerald's unfair 
dismissal application.  You stated earlier that you couldn't specifically recall what 
you may have said.  Is it possible that those conversations were in relation to - that 
the application had in fact been made?---Andrew had a duty of care to let me 
know that this was in the process.  I had asked Andrew where do I stand and what 
do I do from here?  His role is to lead me to how I can best deal with this because 
it was pretty confronting the first time he showed me the letter and he was pretty 
like take you time, digest it, and then we'll need to see what we do from hereon in. 

PN1789  
In the course of those conversations that Mr Tiller and yourself did have around 
the application, did you ever discuss your evidence?---No. 

PN1790  
Were you told that you weren't to speak with other witnesses?---About this? 

PN1791  
About this matter?---Yes. 

PN1792  
Did you speak to other witnesses about this matter?---In regards to being here on 
time, that was the only issue. 

PN1793  
So you adhered to the direction that was given to you not to discuss the contents 
of your statement with anyone else?---Yes.  Yes. 

*** WILLIAM LOSE RXN MS BARCLAY 

PN1794  
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MR FITZGERALD:  That's leading the witness.  Isn't that correct, it's leading the 
witness. 

PN1795  
MS BARCLAY:  It was a question. 

PN1796  
MR FITZGERALD:  You got at me for it.  You were just leading the witness. 

PN1797  
MS BARCLAY:  Did you discuss the contents of your statement with any other 
person?---No. 

PN1798  
Can you clarify, what was the locksmith at the store for where you've mentioned 
in your statement that there was a locksmith present at the store.  What was the 
purpose of the locksmith being there?---We had to get the keys re-locked because 
Andrew had misplaced his master key, so all the tumblers in the store had to be 
rekeyed. 

PN1799  
So the purpose of the locksmith being in attendance at the store had nothing to do 
with removing or otherwise tampering with any padlocks at the store?---That's 
correct. 

PN1800  
With respect to the padlock, that was on the lock box, did you tamper with or 
interfere with that padlock?---No. 

PN1801  
To your knowledge is that padlock still intact?---Yes. 

PN1802  
Do you agree that as at 27 November 2016, the date of Mr Fitzgerald's resignation 
that you had no intention to terminate Mr Fitzgerald's employment? 

PN1803  
THE COMMISSIONER:  Mr Fitzgerald just touched on this and it's happened a 
few times but I've sort of tried to provide latitude too.  This is your witness, you 
really shouldn't be leading your witness. 

PN1804  
MS BARCLAY:  Sure. 

PN1805  
THE COMMISSIONER:  When I go back and read the transcript of this and I see 
leading questions I really just disregard the answers, they're of no real utility. 

*** WILLIAM LOSE RXN MS BARCLAY 

PN1806  
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MS BARCLAY:  I'll rephrase.  Did you have any intention to terminate Mr 
Fitzgerald's employment?---No. 

PN1807  
There has been discussion during cross-examination that Ms Wilesmith alleged 
took stress leave for two weeks.  Were you aware of this?---No. 

PN1808  
You were never told about Ms Wilesmith's alleged stress leave?---No. 

PN1809  
No further questions?---I don't believe she had that time off either. 

PN1810  
THE COMMISSIONER:  Thank you for giving your evidence, you're released 
and discharged.  You may leave, thanks?---Just leave this here? 

PN1811  
Yes, I think they're mostly documents from - - - 

PN1812  
MR FITZGERALD:  I've got a document there. 

<THE WITNESS WITHDREW [4.43 PM] 

PN1813  
THE COMMISSIONER:  Does that conclude the evidentiary case for the 
respondent? 

PN1814  
MS BARCLAY:  It does. 

PN1815  
THE COMMISSIONER:  Now there have been written submissions filed from 
both sides.  As all the evidence now has been completed, if there's going to be oral 
submissions we probably won't get them done this afternoon but I'm really in the 
parties' hands.  We could reschedule for a short proceeding to deal with oral 
submissions if that was your preference.  You don't have to make oral 
submissions.  Or we could just rely upon what's already been filed.  Mr Fitzgerald, 
do you have preference? 

PN1816  
MR FITZGERALD:  Whatever's easiest for the Fair Work Commission will be 
suitable for me.  I still have concerns about one of my witnesses not turning up.  I 
shouldn't mention that now I guess now that it's finished, so I'm in your hands. 

PN1817  
THE COMMISSIONER:  I think you had two of your witnesses not here didn't 
you?  Anyway, we won't stress about that.  Ms Barclay, what do you - how would 
you like to handle the question of any final submissions? 

*** WILLIAM LOSE RXN MS BARCLAY 
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PN1818  
MS BARCLAY:  If it's possible I would like to take five minutes to just address a 
few finals matters and I don't have a need to make any further submissions beyond 
that. 

PN1819  
THE COMMISSIONER:  Well, I'll give Mr Fitzgerald an opportunity after that 
and we'll dribble on past 5 o'clock if we're not careful.  That's going to cause us 
some difficulties.  Could you commit what you want to say briefly to writing and 
provide that within a short period and then I'll give Mr Fitzgerald a short period 
after that to put anything finally on in writing, would that be the - - - 

PN1820  
MS BARCLAY:  That would be suitable. 

PN1821  
THE COMMISSIONER:  That might be the most sensible way I think, in the 
circumstances. 

PN1822  
MS BARCLAY:  Yes. 

PN1823  
THE COMMISSIONER:  Let's just timetable this so we're all clear.  I don't expect 
elaborate submissions, we've already got quite a lot of material here, so from the 
respondent would it be suitable to allow until Friday of next week? 

PN1824  
MS BARCLAY:  Yes. 

PN1825  
THE COMMISSIONER:  For you to just send in your final document, whatever 
you wanted to, in terms of your final submissions. 

PN1826  
MS BARCLAY:  That would be suitable. 

PN1827  
THE COMMISSIONER:  A copy goes to Mr Fitzgerald and he'll have another 
week after that to file anything in response to that.  So that will be by - the final 
submissions from the respondent coming in by no later than Friday, 10 March, 
and then closing submissions from the applicant by no later than Friday, 17 
March.  Then obviously after that the decision will be reserved and in due course 
I'll issue the decision.  Everyone comfortable with that? 

PN1828  
MS BARCLAY:  Yes.  May I also just make a submission, we did mention this in 
the outline of subs.  We are requesting your consideration of what is pursuant to 
section 593 and 594 of the Fair Work Act, specifically prohibiting Mr Fitzgerald 
from publishing and disclosing the materials filed to date in the proceedings.  I do 
acknowledge that the default position of the Commission is that matters need to 
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be run in the interests of open justice, however the caveat to this is that 
proceedings don't operate in - or create a vacuum and the Fair Work Commission 
does have the discretion to prohibit or restrict the use of information if 
confidential, or for any other reason.  We're particularly concerned about the deed 
of licence agreement, that does contain commercially sensitive information, as 
well as some other assertions that Mr Fitzgerald's made, so we would be seeking 
for those - your consideration for those orders if possible. 

PN1829  
THE COMMISSIONER:  Well, I think that the deed document is attached to the 
application is it not, I don't think it appears anywhere else. 

PN1830  
MS BARCLAY:  It's in the application only, yes. 

PN1831  
THE COMMISSIONER:  Yes.  So really from day one you could have made an 
application for that to somehow or another be made confidential.  It would sit on 
the file as it is at the moment.  It wouldn't form part of anything that would be 
seen from the website in terms of the published material that comes out from the 
matter, unless someone could access the application documentation and I don't 
think you can unless you're a party.  I don't think that material's going to see the 
public arena so to speak. 

PN1832  
MR FITZGERALD:  I'm not interested in involving the media, I don't do that so I 
can assure you, Nicole, that if there's any media involvement it won't be from me. 

PN1833  
THE COMMISSIONER:  I wasn't talking about the media as such, it was just a 
broad - but that's the document which ultimately we found to be the one that was 
troubling the respondent a little, in terms of perhaps why the applicant had it at 
all.  Nevertheless, what I'm suggesting here is that it's not going to form part of 
any material that would be publically accessible unless you were a party to the 
proceeding or under an FOI you obtain the file.  But I do understand a bit of 
concern about that.  If you want me to specifically put that document in the file in 
an envelope and mark it as confidential, I see no reason why I couldn't do that for 
you. 

PN1834  
MS BARCLAY:  That would seem suitable. 

PN1835  
THE COMMISSIONER:  So what we will do is with the file we'll actually extract 
that deed, that's the council deed for the operation of the store. 

PN1836  
MS BARCLAY:  Yes. 

PN1837  
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THE COMMISSIONER:  We'll extract that, we'll put it in an envelope and we 
will seal it and mark it as confidential.  So I think that will act as a sort of belt and 
braces for all of that. 

PN1838  
MS BARCLAY:  Thank you. 

PN1839  
THE COMMISSIONER:  So some time after March 17, once the final 
documentation has been provided to the Commission then I'll be in a position to 
consider all of this and in due course make a decision.  On that basis then the 
proceedings now stand adjourned. 

ADJOURNED INDEFINITELY [4.49 PM] 
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as desciihed in the Code ol Conduct;

\\ill not knowingly bect)mo involved in n Cotillict unItn , I 1 wvo prior wrifil:ri

appioval of the CEO car his designale;

If I become aware of a Conflict, I will:

i) advise my HR Ropiosontanyt) that my circumstances have chanciod; and

seek claiif 'cation as to the stops I must tako ansing from the Conflict.

I understand that failure to comply with the Code or to disclose a Conflict is a ..,;(1rious
breach of the conditions to my employment WhiCh may result in disciplinary action
including termination.

Employee name

Payroll No. or ID

Division / Region

Employee signature

Date

For office use only
Preceda Code = WLCOC3 

I.Please return this signed declaration to your:
- Cashier/Pay Office - EBNAward employe
- Remuneration and Benefits Officer - Salaried emplo

1 ,111(Ii ir.(011

June 2010
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Wootwills limited - TI B1110 • 1raining I taus Bullying end I lin essinent I I U Nov11111101 W010 Vet moo 1

fitie ElENIIME

Participant's Name: 

Participant's Payroll Number: 

Store Name:  t_ 

Date of commencement: / /

,Store Number: 

Date of Completion: /

What is bullying and harassment
i r

Consequences of bullying and harassment ..--/-

Social media

I confirm that this employee has completed the above mentioned item/s and has fulfilled the

requirements of the Training Focus — ldBullying Harassment.

Manager's Name:

Manager's Signature:

Participant's Signature:  e/(
 Date: /

1.7—)
Date: - /

('ash Office Use Only Li
Entered into system

CCashier's initials:_

TFBH10 - Training Focus - Bullying and Harassment November 2010 Version 1
TCR
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Program PP6028R WOOLWORTHS LIMITED Page 1
Training History Date 07/02/17

Time 16:29:50

ID Number Surname
204141 FITZGERALD

First Name Second Name Title
STEPHEN Mr

Org Unit Title
Avalon Supermarket

Course Session Status
Code Title Start Date Grade

BTFTT9 Between the Flags DVD Team Talk 20/05/09 20/05/09 Pass
CSERR8 What's the Mystery? - Customer Service 19/12/09 19/12/09 Pass
EBA08 Annual Award Appraisal 2008 27/08/08 27/08/08 Pass
EBA09 EBA Employee Yearly Appraisals 2009 14/10/09 14/10/09 Pass
EBAll EBA Appraisals 2011 15/08/11 15/08/11 Pass
EDRQFF Qantas Frequent Flyer and Everyday Rewar 17/06/09 17/06/09 Pass
EGCG1 Equipment General and Cleaning Guideline 30/01/11 30/01/11 Pass
FSCTR1 Food Safety Compliance Training Focus 08/11/10 08/11/10 Pass
FSC711 Food Safety and Compliance 15/08/11 15/08/11 Pass
FSC711 Food Safety and Compliance 24/08/11 24/08/11 Pass
FSC712 Food Safety Compliance Looking after our 07/07/12 07/07/12 Pass
ITAUP IT Acceptable Use Policy Signoff 14/06/08 14/06/08 Pass
ITAUP IT Acceptable Use Policy Signoff 05/08/09 05/08/09 Pass
JWCTO7 Johnson Wax- Chemical Training 17/06/08 17/06/08 Pass
KSFHK1 KEEPING SAFETY FRESH HOUSEKEEPING 1 23/06/10 23/06/10 Pass
KSFHK2 Keeping Safety Fresh 17/11/10 17/11/10 Pass
KSFHK3 Keeping Safety Fresh - Housekeeping 17/08/11 17/08/11 Pass
QFFSDC se of Staff Discount Card - Qantas 26/08/09 26/08/09 Pass
RLCGSU Roll Cage Training - Supermarket Staff 14/06/08 14/06/08 Pass
R8STOB Region 8 - Stockroom Training 07/08/08 07/08/08 Pass
SOP040 SOP Roll Cages 12/06/10 12/06/10 Pass
SOP043 WOW Spill Kit 12/06/10 12/06/10 Pass
SOP092 Trethewey Auto Baling HK90 & 50 12/06/10 12/06/10 Pass
STOR82 Store Release 8.2 Training 28/08/08 28/08/08 Pass
SUPRO6 Probationary Appraisal Week 6 28/07/08 28/07/08 Pass
SUPR10 Probationary Appraisal Week 10 25/08/08 25/08/08 Pass
TFBH10 Training Focus Bullying and Harassment 30/01/11 30/01/11 Pass
TFFF08 Training Focus Oct / Nov 08 - Fresh 30/10/08 30/10/08 Pass
TFFP08 Training Focus Aug / Sep 08 - People 27/08/08 27/08/08 Pass
TFFP08 Training Focus Aug / Sep 08 - People 01/09/08 01/09/08 Pass
TFFS09 Training Focus- Looking After- July 2009 26/08/09 26/08/09 Pass
TFSSO8 Training Focus 2008 -Roll Cage Team Talk 29/07/08 29/07/08 Pass
UCST11 Unbeatable Customer Service 01/08/11 01/08/11 Pass
WLCOC2 Woolworths Limited Code of Conduct 14/06/08 14/06/08 Pass
WLCOC3 Woolworths Limited Code of Conduct 2010 12/10/10 12/10/10 Pass
WTTFFP Welcome To The Fresh Food People 14/06/08 14/06/08 Pass
YRLLOF Your Role - Long Life Off Job 17/06/08 17/06/08 Pass
YRLLON Your Role Long Life - On Job 17/06/08 17/06/08 Pass
YST308 Your Safety 21/07/09 21/07/09 Pass
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A B C D E F G

1 User Active User First Name Last Name Entity ID Item Type Entity Title

2 204141 No Stephen Fitzgerald 124 ONLINE Chemical Training

3 204141 No Stephen Fitzgerald 2238 OTJTOOL Keeping Safety Fresh - Housekeeping 1 (KSFHK1)

4 204141 No Stephen Fitzgerald 244 OTJTOOL Johnson Diversey Chemical Safety Training

5 204141 No Stephen Fitzgerald 3182 POLICY Woolworths Limited Code Of Conduct 3 (WLCOC3)

6 204141 No Stephen Fitzgerald 120 SOP IT Acceptable Use Policy Signoff (ITAUP)

7 204141 No Stephen Fitzgerald 120 SOP IT Acceptable Use Policy Signoff (ITAUP)

8 204141 No Stephen Fitzgerald 243 SOP Spill Kit SOP

9 204141 No Stephen Fitzgerald 406 SOP QLD Fire Safety Training (QFST08)

10 204141 No Stephen Fitzgerald 406 SOP QLD Fire Safety Training (QFST08)

11 204141 No Stephen Fitzgerald 107 WORKSHOP Welcome to the Fresh Food People (WTTFFP)

12 204141 No Stephen Fitzgerald 345 WORKSHOP Your Safety (YSTE13, YST308)
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H I

1 Completion Date Completion Status

2 17/06/2008 12:00 AM Australia/Sydney Online Completed

3 17/08/2011 12:00 AM Australia/Sydney On the Job Tools Complete

4 17/06/2008 12:00 AM Australia/Sydney On the Job Tools Complete

5 12/10/2010 12:00 AM Australia/Sydney Policy Completed

6 14/06/2008 02:00 PM Australia/Sydney SOP Complete

7 05/08/2009 02:00 PM Australia/Sydney SOP Complete

8 12/06/2010 02:00 PM Australia/Sydney SOP Complete

9 21/07/2009 02:00 PM Australia/Sydney SOP Complete

10 12/06/2010 02:00 PM Australia/Sydney SOP Complete

11 14/06/2008 02:00 PM Australia/Sydney Workshop Attended

12 21/07/2009 02:00 PM Australia/Sydney Workshop Attended
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IN THE FAIR WORK COMMISSION (FWC) 

IN THE MATTER OF THE FAIR WORK ACT s.394  

APPLICATION FOR UNFAIR DISMISAL REMEDY 

 

 

BETWEEN: 

 

                                           APPLICANT: Fitzgerald, Stephen Geoffrey 

 

                                                                          -and- 

 

                        RESPONDENT:  Woolworths Limited T/A Woolworths Supermarket 

 
 

 

 

 

 

[1] The above matter was heard for Conciliation, by telephone, before a Fair Work 

Commission conciliator on 12th January 2017. The above matter was then listed for Pre-

Hearing Conference before Commissioner Cambridge on 25th January 2017. The above matter 

is now listed for Jurisdiction (No Dismissal) and Arbitration Conference/Hearing, before 

Commissioner Cambridge on 3rd March 2017. 

 

[2] Refer to the relevant act, compliance with unfair dismissal criteria and leading authorities 

in relation to this case Matter U2016/14484 as outlined in Appendix “F” attached. Also, refer 

to witness statements U2016/14484/WS01, U2016/14484/WS02 and U2016/14484/WS03. 

And, request for witnesses to attend the FWC and Orders sort for Unfair Dismissal Remedy. 

 

[3] I Stephen Fitzgerald of Unit 2, 1 Avalon Parade, Avalon Beach, NSW 2107 make this 

submission of facts to the Fair Work Commission along with my own Witness Statement 

(U2016/14484/WS01) dated 1st February 2017. 

 

[4] My dismissal in brief: I was dismissed in the sense that I was forced to resign my position 

as back dock coordinator at Woolworths Avalon, on 27th November 2016, because of my 

employer’s conduct towards me. I was subject to severe intimidation, harassment and 

bullying over the month leading up to me taking forced leave. This was to the point that I felt 

I had no choice but to resign when my leave entitlements ran out.  

 

[5] Time line: I started with Woolworths Avalon when the new refurbished store opened in 

2008. My dedicated position was Back Dock Coordinator (unloading trucks) and Safety Officer. 

5:30pm to 10:30pm 5 nights per week. See Appendix “A” my employment details. I worked 

up until I felt I was being bullied and harassed out of my job on 29th June 2016. I felt forced to 

                              SUBMISSION BY THE APPLICANT 

Submission by the Applicant 

Applicant: Stephen Fitzgerald 

Submission No: U2016/14484/S01 

Made: 1st February 2017 

Case No: U2016/14484 
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take personal leave up until 30th October 2016. I then took annual leave to 26th November 

2016. I felt forced to resign from Woolworths on 27th November 2016. See copy of letter of 

resignation Appendix “B” attached.  My original representation to the Fair Work Commission 

for Unfair (Cumulative) Dismissal Remedy is dated 27th November 2016. I have been indirectly 

informed of my termination of employment by Woolworths on or before 31st January 2017. 

“All Yours” E-mail notification was sent to my email address: info@hootgallery.com copy 

attached. 

 

[6] My job at Woolworths Avalon: The primary part of the job is to unload trucks. The trucks 

are unloaded into a public laneway from the tailgate which is shoulder height off the ground 

making the job extremely dangerous. There are 2 to 4 trucks to unload each night moving 25 

to 50 one tonne pallets by hand. In view of lower back issues, associated with the use of 

manual pallet jacks, you need to build up those muscles so as not to injure yourself. See 

photos Appendix “C” attached. The job also included doing the paperwork for everything that 

comes into and goes out of the store every day. To do the job effectively you need someone 

with a strong back, good organizational skills and a good work ethic. 

 

[7] The reason I took on the job was to reduce my triangle of life, stay fit for medical reasons 

and I was only 2 minutes away from home so I could attend to my disabled wife if required. 

The job was important to me on a number of levels so I took it seriously and gave it priority. 

In 8 years, I had 4 sick days until I was bullied out of my job. Then I took leave for treatment 

of CLL which up till then was contained with strenuous physical exercise I received on the job.  

 

[8] Previous store managers, including Anthony J. Stephen now Woolworths National Account 

Manager & FMCG Consultant at Consult Group, shook my hand and thanked me for my good 

work and said I would always have a job and always be looked after. When the new 

Woolworths Manager 2IC Will Lose came into the store, mid 2016, this changed and Will Lose 

made a concerted effort of “bullying, harassment and intimidation” directed at me. The claim 

of bulling and harassment against me by Will Lose is supported in the Witness Statement by 

Cheryle Wilesmith (U2016/14484/WS03) dated 29th January 2017 copy attached. 

 

[9] Night Captain Kamal, quizzed me about what my job was, believing it wasn’t much. Kamal 

has since transferred to day shift and, on Fridays he did my job unloading trucks. When I talked 

to him, on 02/11/2016 in isle 6, he said he felt guilty and practically begged me to come back 

to work. I said, “Now you know what my job is”.  And, it’s not up to you it’s up to 2IC Will Lose 

and, in his words - he got rid of me.  My claim of “unfair dismissal” by 2IC Will Lose is 

supported in the Witness Statement by Ray Plater (U2016/14484/WS02) dated 29th January 

2017 where Will Lose said he got rid of me. See copy attached. 

 

[10] The locker I used in the receiving area, to store personal belongings and equipment 
essential to the running of the back dock, was broken into by Wills Lose mid-June 2016. The 
next day I asked Will Lose how he opened the locker and he told me he used a locksmith. I 
Had the locker open the day before, with Will Lose standing beside me and, all he had to do 
was ask me to open the locker again. Equipment and belongings were taken including my  
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padlock, hairbrush and analogue button RF gun essential to job efficiency. Will Lose has since 
denied the break-in. Not that it’s relevant other than to prove that Will Lose is a liar. 
 
[11] In addition, I’d like to point out that the new touch screen RF Guns where O.K for scanning 

product but useless for receiving invoices and delivery dockets - They took 10 x longer so I 

salvaged one of the old RF Guns from the bottom of an office draw so I could work efficiently. 

I worked abbreviated hours and to do my job in 5 hours instead of 8 hours I needed to be fast 

and efficient. The good RF Gun was taken away from me by 2IC Will Lose. I’m just wondering, 

who in their right mind would make your job 10 times harder? 

 
[12] In relation to paragraph [10] I followed protocol and advised the Store Manager Andrew 
Tiller that 2IC Will Lose used a locksmith to break into the locker I used. Andrew said: “I didn’t 
know he got a locksmith in”. I told Andrew that I felt Will Lose was trying to get rid of me. I 
said to Andrew Tiller the same thing I said to every new manager who came into the store. 
“Unloading trucks in the back lane is outside in the elements and off an elevated tailgate using 
a manual pallet jack making the job extremely dangerous. It requires someone who is trained 
and experienced otherwise there would be injuries”. Inferring that someone was me. I had 
seen it all before… Andrew took that the wrong way so I reassured him that I said the same 
thing to every new manager who had come into the store. After that I was treated with 
contempt whenever I opened my mouth. Then I said to Andrew – Any suggestions I make are 
not to make my job easier but for Woolworths – To protect my investment. 
 
[13] Access to the work station, desk and stool, I used to do all the paperwork and store 
equipment essential to the running of the back dock was repeatedly interfered with by Wills 
Lose over an extended period. Will Lose would push the desk under the stairs so I could not 
get to it or put rubbish or loose stock in front of the desk so I could not get to it. This was 
witnessed by Sanjah Sah the Woolworths Avalon Grocery Manager. On 29th June 2016, Will 
Lose threw the work station, I had used for 8 years, out with the rubbish with Andrew Tiller 
and Sanjah Sah being witnesses to that.  What’s that telling us, if your boss throws your desk 
and chair out with the rubbish? See phots Appendix “C” attached as evidence. 
 
[14] As pointed out in paragraph [12], the back-dock job is physically demanding and 

extremely dangerous for the inexperienced. As the safety officer, it was my responsibility to 

train the inexperienced staff to do the back-dock job on the two days a week I was off. The 

turnover was high so it was ongoing training of different people. I did this during the unloading 

of the Grocery Truck when the Night Fill arrived at the store from around 9:30pm to 10:00pm. 

 
[15] Again, the work I did was physically demanding and dangerous and required focus and 
concentration. The constant bullying, harassment and intimidation was bad enough but, in a 
dangerous job if you are distracted or something is playing heavily on your mind the job 
becomes even more dangerous. The bullying behaviour becomes a serious risk to health and 
safety. All the serious injuries I had seen, or heard about, where because of rushing or 
distraction. The removal of the work station was the catalyst for me to take personal leave 
starting 29th June 2016. Because of what Will Lose had done to me, leading up to that time, I 
already had a medical certificate and his latest actions prompted me to use it.  
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[16] On or about 1st July 2016 I asked the Woolworths Avalon Store Manager Andrew Tiller if 
he received my medical certificate, for personal leave, that I placed on his desk – He said he 
wasn’t in yesterday and pointed me to Will Lose at the end of isle 8. Will lose said, and I quote: 
“I gave it to Ray Plater”. He also said: “I thought you were 50… Now you can look after your 
family”. After that I told Andrew Tiller I would be taking personal leave to the end of October 
2016 and then my annual leave entitlements until they ran out in late November 2016. 
Andrew said “Are you O.K. with that.” 
 
[17] I continue to wonder: “Why would you target someone who was doing their job 
extremely well?” I lose sleep over it... I don’t understand and, management refuse to explain 
so, I thought I should talk to 2IC Will Lose the next time I went shopping at Woolworths Avalon 
as follows: - I spoke to Will Lose on Sat. 6th November 2016 in isle 1 @ 11:15am: I started the 
conversation by repeating what I had previously said to Andrew, the Manager: Verbatim as 
follows: - 
 
[18] I said: “As the Safety Officer, I said there would be injuries if you got rid of me. Those 
injuries are happening and you are behind with the paperwork”. 
Will said: “There’s only been one injury “.  
I said: “What about the back injuries. The person you replaced me with went off with lower 
back injury after 2 weeks... You removed my Safety Officer photo from the wall... Was that to 
hide the fact, from OH&S, that you got rid of your Safety Officer”. 
Will said: “We can talk in the office”.  
I said: “We can finish talking here... You may regret getting rid of me”.  
Will said: “You left”. 
I said: “I haven’t left... You got rid of me”.  
2IC Will ended the conversation by walking away. 
 
 
[19] My wife is wheelchair disabled and 100% reliant on me. When I told her I had been bullied 
and harassed out of my job by 2IC Will Lose and when I told her what Will Lose said as follows: 
“Now you can look after your family”.  My wife broke down and cried and has been in a state 
of stress ever since. It’s heart wrenching and distressing for both of us. How do you look after 
your family with no job and no income? 
 
[20] The locker I used in the back-dock area, that was bolted to the stair landing, was also 

thrown out with the rubbish by 2IC Will Lose along with my Safety Officer photograph from 

the safety team display on or before 10th November 2016.  See phots Appendix “C” attached.  

 
[21] In Ray Platers’ Witness Statement, the excuse Will Lose used to blame Ray was that I was 

not performing. Will Lose finished at 5:30pm every day to catch a bus and I started at the 

same time, 5:30pm every day. We met each other in passing. Will Lose didn’t know how I 

worked. He made no effort to find out what was my job involved – He didn’t care. 

 
[22] Will Lose using the excuse that I was not performing may have come from the Indian 
immigrant Night Fill Captain Kamal Khanal. The Night Fill start at 9:00pm and work through to 
6:00am the next morning. Again, by the time they start I am already three quarters ¾ of the 
way through my job. Through the toughest job in the store – The really hard slog. By the time 
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the Night Fill get started I have already moves 20 or 30 tonnes of product and empties by 
myself, by hand. If I had a window of opportunity, I’d take a break to check on my disabled 
wife and, then help the Night Fill with unloading the Grocery truck.  Then I would do the empty 
roll cage returns and all paperwork for the day. This took me through to knock-off time. Or, 
at least, it use to. 
 
[23] I’m uncertain why I was denigrated by Kamal Khanal. Never the less, it still does not justify 
the treatment that myself and other staff members received at the hand of 2IC Will Lose 
resulting in the decimation of staff morale, stress leave and multiple resignations. To clarify 
Kamals’ intention, along with other issues, I intend to elaborated on this further during cross 
examination. Kamal has also been requested to attend court on 3rd March 2017 by Nicole 
Barclay representing Woolworths Limited. See Appendix “D” attached. “Request for 
witnesses to attend court”.  
 
[24] Towards the end of 2016 when Will Lose realised the devastating effect that getting rid 

of me had on the operation of the back-dock and the flow on effect through the store, he 

cowered down and asked me back to work in a squeaky little mouse voice with no conviction. 

My response was: - “Snakes have no empathy and Will bit you worse the second time”. Also, 

I am unwilling to work for a company that is involved in unlawful workplace practice. What’s 

that telling us about the people who manage that company? 

 

[25] Also again, I was on Woolworths payroll and being paid holiday pay up until 27th 

November 2016. It appears that Woolworths thinks they can bully you out of your job and 

then believe they have covered themselves by not terminating your employment? 

  

[26] What becomes apparent in my case is also applicable to the community at large... In view 

of what happened to myself, Cheryle Wilesmith, Sanjah San and Tenny Han consideration 

needs to be given to the pending closure of Masters Hardware by Woolworths Limited with 

7,000 employees facing redeployment or redundancy. These matters need to be handled 

lawfully by Woolworths Limited. The message here should be highlighted to protect those 

employees from the same treatment dished out by 2IC Will Lose to Cheryle Wilesmith, myself 

and those other staff members as outlined in paragraph [11] of my Witness Statement No: 

U2016/14484/WS01 Made 1st February 2017 included. 

 

[27] To undo the damage done by 2IC Will Lose, Cheryle Wilesmith is entitled to a redundancy 

payment, Sanjah Sah and Tenny Han should be offered an apology and compensation for any 

financial loss and, I require an Unfair Dismissal Remedy as outlined in Appendix “E” Statement 

No: U2016/14484/S02 Made: 31st January 2017 submitted and attached. 

 

[28] I don’t have an issue with Woolworths per se. I shop at Woolworths every day and I have 

money invested with Woolworths. But, I do have an issue with the culture. Woolworths 

management don’t seem to understand that bullying and harassment results in despondency 

and resentment. This is a dangerous distraction and impacts on a person’s ability to 

concentrate and perform at their best and, it’s not something you need, particularly in the 

work place. If you are trying to run a business and be competitive it’s absolute insanity. 
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[29] I was intimidated, bullied and harassed out of my job and then 2IC Will has the hide to 

accuse me of leaving when he literally forced me into taking leave. (You can’t do a dangerous 

job with someone beating you over the back of the head - Metaphorically speaking). The 

injustice of Will’s actions is palpable and extremely distressing for both my acutely disabled 

wife and myself. I was doing the toughest job in the store extremely well, in the shortest 

possible time and that’s the thanks I get for 8 years’ hard slog... A kick in the face! Thanks 

Woolies, what a bunch of great blokes you truly are! 

 

[30] In view of the way I have been treated, my employer and employee relationship with 

Woolworths has extinguished. For a copy of my letter of forced resignation see Appendix “B” 

attached to this Submission. I don’t wish to harbour bitter resentment so, for the inhuman, 

atrocious and ongoing injustice to me I feel I should be compensated. This will resolve the 

matter so that I can put this behind me and move on. 

 

 

I STEEPHEN FITZGERALD BELIEVE THE FACTS STATED IN THIS SUBMISSION ARE TRUE 

 

 

 
Stephen Fitzgerald  

1st February 2016 

 

 

360 of 378



7 
 

 
 

 

 

361 of 378



8 
 

 
 

 

 

 

 

 

 

 

 

 

 

 

 

362 of 378



9 
 

 

363 of 378



 

 

Lodged by the Respondent 
 
Address for service:                                                                                                                                                    
Woolworths Limited                                                                                     
1 Woolworths Way                                                   
Bella Vista NSW 2153                                                  

 
 
Contact:       Nicole Barclay 
                     Employment Relations Specialist 
Phone:         0427 492 626 
Email:          nbarclay@woolworths.com.au 

 

FAIR WORK COMMISSION 

Commission Matter No:  U2016/14484 

Applicant:   Stephen Geoffrey FITZGERALD 

Respondent:  WOOLWORTHS LTD 

 

THE RESPONDENT’S OUTLINE OF SUBMISSIONS 

SUMMARY 

1 These proceedings before the Fair Work Commission (FWC) involve an Application 
brought by Stephen Fitzgerald (the Applicant) for Unfair Dismissal Remedy (the 
Application) pursuant to section 394 of the Fair Work Act 2009 (Cth) (FW Act). 

2 Woolworths Ltd (the Respondent) has raised and maintains a jurisdictional objection to 
the Application on the basis the Applicant has not been dismissed within the definition 
provided in section 386 of the FW Act and as required pursuant to section 385 of the FW 
Act.  

3 Accordingly, the Application should not proceed on the basis that the Applicant has not 
been ‘dismissed’.  

4 In the unlikely event the Applicant were to overcome this jurisdictional objection, the 
Respondent submits (in the alternative) that the circumstances surrounding the cessation 
of the Applicant’s employment would not be considered objectively ‘harsh, unjust or 
unreasonable’ as required under section 387 of the FW Act.  

5 Accordingly, the Respondent respectfully submits that:  

a. the Application should be dismissed; 

b. the Applicant is not entitled to any remedy for unfair dismissal and the FWC should 
refrain from making any order for:  

i. reinstatement (although not explicitly sought by the Applicant); and/or  

ii. compensation (in this regard, it is noted the Applicant is seeking 
compensation of approximately 24 months’ pay which far exceeds the 
jurisdictional limit of 6 months’ (26 weeks) pay as prescribed in section 
392(5) of the FW Act); 

c. the FWC should exercise its discretion to make orders pursuant to section 594 of 
the FW Act restricting the publication of documents lodged in these proceedings; 
and  

d. the circumstances surrounding the Application and the conduct of the Applicant 
warrant an order for costs in favour of the Respondent pursuant to sections 611(2) 
and 400A of the FW Act.   
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BACKGROUND  

Details of the Applicant’s employment  

6 The Applicant commenced employment with the Respondent on 14 June 2008 in the 
position of Team Support at the Respondent’s Avalon store (the Store). 

7 The Applicant was employed on a part time basis, 25 hours per week and his ordinary 
hours of work were 5.30pm to 10.30pm, Wednesday to Saturday. 

8 The Applicant’s hourly wage was $22.90 and his usual weekly earnings were in the vicinity 
of approximately $570.00 per week (gross). 

9 On the Applicant’s evidence, the Applicant’s average annual remuneration was $33,092.80 
(gross).   

10 The Applicant worked in the position of Team Support in the Back Dock Area of the Store. 
The ordinary responsibilities and duties of the Applicant in this role were as follows:  

a. receiving delivery of goods for sale to customers; 

b. unloading deliveries from the delivery truck; 

c. organising goods for collection by department representatives for transfer to the 
shop floor;  

d. maintaining the general order and function of the Back Dock Area;  

e. general tidying of the Back Dock Area, cleaning, maintenance and disposal of 
waste; and 

f. assisting with maintaining safety in the Back Dock Area.  

11 During the Applicant’s employment, he was provided extensive training on matters 
relevantly including:  

a. Code of Conduct; 

b. Bullying and Harassment; 

c. Safety Basics and Manual Handling; 

d. Back Dock equipment handling; 

e. Back Dock processes;  

f. Food Safety and Compliance; 

g. Customer Service; 

h. Safety at Work; and 

i. Acceptable Use of IT Systems. 

12 The Applicant took a period of leave which comprised personal and annual leave from 2 
July 2016 up to and including 26 November 2016. 
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13 Following this period of absence on leave, the Applicant resigned from his employment 
with the Respondent effective as of 27 November 2016.  

The Respondent’s policies and procedures 

14 The Respondent articulates its corporate values and expectations to its employees by way 
of numerous policies and procedures. 

15 The Code of Conduct (the Code) details the overarching value that the Respondent’s 
employees are expected to ‘always do the right thing’ in the course of their duties. 

16 The Code relevantly states:  

‘Doing the right thing is demonstrated by acting with integrity, honesty and trust at 
all times – at work, when representing the Company …’ 

‘You must ensure you carry out your duties in good faith, always following relevant 
policies and procedures’. 

‘Bullying does not include reasonable management action taken in a reasonable 
way, such as informing a team member about unsatisfactory work performance 
including undertaking performance management’. 

‘The safety, health and welfare of employees, contractors, customers, suppliers 
and members of the wider community is of prime importance to the Woolworths 
Limited business.’ 

‘It is everyone’s responsibility to ensure that you comply with Safety and Health 
policies and processes at all times to protect your health and that of others, 
including our customers, from potential hazards’. 

‘If you see an unsafe act, you are responsible for identifying and reporting the 
hazard to minimise any potential risk. If you are in doubt about safety issues you 
should speak to your line manager for assistance or follow the Safety and Health 
Issue Resolution Process.’ 

‘Failure to comply with the Code… is a serious breach of the conditions of 
employment and may result in disciplinary action including termination of 
employment’. 

17 The Appropriate Workplace Behaviour Policy (AWB Policy) details the standards of 
behaviour expected of the Respondent’s employees in the workplace, particularly in 
relation to workplace interactions amongst peers, colleagues and supervisors.  It relevantly 
states: 

‘The Company expects its people to foster a working environment where everyone 
is treated with dignity, courtesy and respect.’ 

‘The Company is committed to maintaining the standards set out in the Code of 
Conduct, including preventing workplace bullying, harassment or unlawful 
discrimination.’ 

‘Team members should be aware that conduct that is found to be bullying, 
harassment or discrimination could be a breach of the relevant legislation and 
therefore illegal.’ 

‘Team members are expected to notify their Line Manager or HR representative if 
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they witness or become aware of behaviour which is inappropriate or could amount 
to bullying, harassment or unlawful discrimination.’ 

‘Bullying does not include reasonable management action taken in a reasonable 
way’. 

18 The Respondent also provides guidance to its employees on appropriate practices in their 
day-to-day duties by way of specific, documented processes and resources. This includes 
(but is not limited to) information and guidance regarding:   

a. stock management (cleaning, inventory management, job routines, fresh food stock 
preparation and monitoring); 

b. store services (labour management); 

c. merchandising (promotional activities, display standards, department method 
sheets, display and ticketing protocols); and 

d. store management (training processes and performance management of 
employees within the store). 

19 The Respondent’s policies and procedures are implemented and advised to its employees 
by way of:  

a. relevant training and induction; 

b. ongoing Human Resources (HR) support; 

c. advertisement on store noticeboards; and 

d. publication on Woolworths’ intranet which is accessible to all employees (this 
includes ‘StoreNet’ and the ‘People Portal’). 

20 Since around 2013, the Respondent has stepped up the objective management of 
individual performance of its employees at all levels and has been seeking to develop a 
high performance culture. This inevitably has necessitated increased:  

a. emphasis on key performance indicators;  

b. accountability for all employees with respect to their designated roles and 
responsibilities; and  

c. direct and constructive conversations between employees and their line managers 
with respect to performance. 

Avenues of redress for internal grievances  

21 The Respondent has established processes and procedures for dealing with workplace 
grievances and complaints.   

22 Information regarding these avenues for redress are:  

a. clearly articulated within the Respondent’s policies and procedures (in particular 
the AWB Policy);  

b. advertised around the Store in various locations, most notably noticeboards; and 
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c. highlighted in relevant training provided to employees on topics such as the Code 
and Appropriate Workplace Behaviour.   

23 In the event that an employee has a grievance, complaint or issue, they have a number of 
methods in which this may be achieved including:  

a. raising this directly with the person concerned; 

b. raising this directly with their immediate line manager or supervisor; 

c. escalating the matter to their Store Manager or Assistant Store Manager; 

d. speaking to the Store internal Safety Committee and/or lodging a Hazard Report 
Form; 

e. speaking with a representative of HR (for example, through the ‘People Advisory’ 
department which is a specialist division of the Respondent’s organisation that is 
available to all employees to contact to discuss matters concerning their 
employment via email, telephone and/or webchat);  

f. lodging a Speak-Up complaint which is akin to a whistle-blowing service; and/or  

g. pursuing the matter under the applicable Grievance Procedure under the 
applicable Enterprise Agreement (being the Woolworths National Supermarkets 
Agreement 2012).  

24 The Respondent also seeks to help its employees through any difficulties they may be 
experiencing (work related or otherwise) through the provision of an Employee Assistance 
Program which provides confidential and free of charge counselling or emotional support 
services.  

Chronology of relevant events  

25 In around March 2016, the Store was appointed a new Store Manager and Assistant Store 
Manager. In this regard: 

a. Andrew Tiller (Mr Tiller) was appointed to the position of Store Manager at the 
Store; and 

b. William Lose (Mr Lose) was appointed to the position of Assistant Store Manager 
at the Store.  

26 Both Mr Tiller and Mr Lose have extensive careers with the Respondent and have 
predominantly worked in store management positions for a number of decades. Neither 
has been the subject of any disciplinary action relating to any alleged bullying, harassment 
or intimidation.  

27 In their capacities as Store Manager and Assistant Store Manager, Mr Tiller and Mr Lose 
were responsible for overseeing the management of the day-to-day operations at the 
Store. 

28 The Applicant did not report directly to Mr Tiller or Mr Lose, although he did have 
interactions with them by virtue of their overarching, senior roles in overseeing and 
managing the operations of the Store, which included managing Store employees.  

29 From around March 2016 to May 2016, the Applicant worked relatively cooperatively and 
harmoniously under the leadership of both Mr Tiller and Mr Lose. However, there is 
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evidence to demonstrate that the Applicant was a person that was very opinionated, vocal 
and set in his ways. In this regard, he was perceived to be resistant and unreceptive to 
feedback or directions regarding his work, irrespective of the objective reasonableness of 
this feedback or direction.  

30 Some concerns were initially identified in this period by the Respondent with respect to Mr 
Fitzgerald as:  

a. he was taking break times in excess of that which he was permitted; and 

b. he continually demonstrated a general demeanour of negativity and defensiveness 
towards management. 

31 While these issues were noted and observed by the Respondent (relevantly including Mr 
Lose), these were not the subject of any formal action as the Respondent was eager to 
work with the Applicant on a more informal level in an attempt to resolve these matters. 
This was considered appropriate on the basis:  

a. the Respondent was sympathetic to the Applicant’s personal circumstances in the 
sense that he cared for his disabled wife; 

b. the Applicant was, but for these matters, a good worker; and  

c. it is the preference of the Respondent to (at least initially), try to resolve any 
matters identified with respect to an employee’s performance or conduct informally.  

32 The Applicant has submitted that his decision to resign from his employment with the 
Respondent was due to alleged events of bullying, harassment and intimidation by Mr Lose 
that occurred in around June 2016. These alleged events include: 

a. the alleged opening of a ‘locked box’ (Lock Box) in the Back Dock Area by a 
locksmith;  

b. the Applicant allegedly being asked to perform cleaning duties (such as removing 
dust from the ceiling or wiping down a fridge) when he was attending to other 
matters; and  

c. the alleged disposal of a work desk and stool that the Applicant commonly utilised 
in the Back Dock Area.  

33 The Respondent respectfully submits that these alleged events are not factually accurate 
and do not constitute ‘bullying, harassment or intimidation’. In this regard, the Respondent 
notes the following:  

a. The Respondent made available a communal Lock Box located in the Back Dock 
Area of the Store. This Lock Box was not the Applicant’s personal locker although 
the Applicant appears to have treated it as such (i.e. by affixing a padlock to it) 
despite the Respondent providing the Applicant with a separate personal locker. 
The Lock Box is an item supplied by the Respondent for general use by any 
relevant employees in the Back Dock Area to store work related equipment. On the 
day in question, the Lock Box was opened by Mr Lose in order to obtain access to 
an item of equipment the Applicant had stored within it (the Radio Frequency 
Scanner to which the Applicant had previously been advised he was not to store in 
the Lock Box). The Lock Box was not opened by a locksmith, the padlock was not 
damaged and the personal property of the Applicant was not interfered with. 

b. To the extent that the Applicant has alleged he was unreasonably directed to 

369 of 378



FAIR WORK COMMISSION 

Matter Number: U2016/14484 

The Respondent’s Outline of Submissions 

  

  Page 7 of 15 

perform cleaning tasks, the relevant activities fell directly within his area of 
responsibility as the Team Support for the Back Dock Area. In addition, there is no 
evidence or details to demonstrate that the Applicant had been unreasonably 
‘interrupted’ or ‘forced to abandon’ work in circumstances that presented 
unacceptable WHS risks. In addition, it is noted that the directive for a greater 
focus and attention to cleanliness was implemented across the Store and not solely 
provided to the Applicant. 

c. A communal desk and stool previously supplied and owned by the Respondent 
was removed from the Back Dock Area as part of a broader refurbishment. This 
change was the subject of consultations with relevant Store employees (including 
the Applicant) prior to implementation. However, the Applicant adopted a 
belligerent and uncooperative approach to aspects of the refurbishment (in 
particular, arrangements with respect to the desk and stool). The removal of these 
items was intended to remedy issues with space, and was not directed to the 
Applicant specifically. 

34 It is relevant to note that although these events were the subject of discussion and 
consideration at the time, the Applicant did not pursue any formal complaint, grievance or 
dispute resolution process. In addition, it was not apparent that these events were an issue 
from the perspective of the Applicant until after his resignation on 27 November 2016.  

35 The Applicant commenced a period of leave from around 2 July 2016. It has subsequently 
been alleged by the Applicant that this was due to the events mentioned immediately 
above. However, there was no clear indication of these circumstances at the time. Notably:  

a. the Applicant did not raise any formal complaint or grievance; 

b. the submitted medical certificates did not disclose any defined illness or injury 
and/or potential cause; and 

c. in interactions with the Store management, the Applicant did not give any indication 
that his subsequent absence was due to alleged bullying, harassment and 
intimidation.  

36 In around November 2016, the Applicant made some curious comments to the Store 
management team (including that that Mr Lose ‘is a snake’) and subsequently stated he 
would not be coming back to work. In the circumstances:  

a. the Respondent was not advised of any specific issue, grievance or complaint held 
by the Applicant;  

b. the Applicant did not request any assistance or seek support in raising any specific 
issue, grievance or complaint; 

c. it is apparent that the Applicant had already made up his mind that he was going to 
terminate the employment relationship; and  

d. based on the usual demeanour and views of the Applicant, it was unlikely that the 
Respondent could change the position of the Applicant.    

37 On 27 November 2016, the Applicant tendered his resignation with the Respondent in 
writing. Within this resignation letter, the Applicant stated that the decision to resign had 
been prompted by the ‘ongoing and persistant (sic.) bullying, harassment and intimidation’ 
by Mr Lose. In effect, this was the first instance in which the Applicant had clearly stated to 
the Respondent that he felt he was being bullied, harassed and/or intimidated by Mr Lose.  

38 The Applicant completed and dated the Application on the same date being 27 November 
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2016. By virtue of the size and amount of detail contained in the Application, it is apparent 
that the resignation and the Application had been contemplated for some time.  

39 Within the Application, the Applicant alleged that his resignation was prompted by the 
bullying, harassment and intimidation of Mr Lose but also appears to make reference to 
alleged work health and safety concerns.  

40 It is the position of the Respondent that prior to receipt of the Application, they had not 
been:  

a. clearly informed or advised by the Applicant that he continued to hold a grievance 
or concerns with respect to these alleged matters; and/or 

b. afforded the opportunity to work with the Applicant to try and resolve these alleged 
matters 

41 In this regard, the Applicant did not pursue and exhaust the various avenues of potential 
redress that were available to him and as detailed above at paragraph 21 to 23.  

RELEVANT ISSUES 

42 The Respondent does not dispute that the Applicant is a person protected from unfair 
dismissal within the meaning of section 382 of the FW Act and the Application was lodged 
with the FWC within the prescribed timeframe pursuant to section 394(2)(a) of the FW Act.  

43 However, the parties dispute and the issues to be determined by the FWC are whether:  

a. notwithstanding his express resignation, the Applicant was ‘dismissed’ by the 
Respondent (the Jurisdictional Objection); and  

b. the termination of the employment relationship occurred in circumstances that 
would be considered ‘harsh unjust or unreasonable’ (the Substantive Claim).  

RELEVANT PRINCIPLES  

The Jurisdictional Objection 

44 To be eligible to pursue an unfair dismissal remedy the Applicant must have been 
dismissed pursuant to section 386 of the FW Act. 

45 Dismissed is defined in section 386 of the FW Act as follows:  

A person has been dismissed if:  

(a)  the person's employment with his or her employer has been terminated on 
the employer's initiative; or  

(b)  the person has resigned from his or her employment, but was forced to do 
so because of conduct, or a course of conduct, engaged in by his or her 
employer.  

46 In other words, to establish a claim for constructive dismissal the Applicant must show they 
resigned but were ‘forced to do so because of conduct, or a course of conduct, engaged in 
by his or her employer’. 

47 It is noted that the Applicant has consistently utilised the phrase ‘cumulative dismissal’ 
which does not appear to be a recognised, legal concept. However, the Respondent 
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presumes that the Applicant is alleging that due to cumulative events he was 
‘constructively dismissed’.  

48 The onus is on the Applicant to prove that he did not resign voluntarily and that the 
Respondent forced his resignation (Australian Hearing v Peary (2009) 185 IR 359).  

49 It is generally accepted that whilst the line between conduct of the employer that forces a 
resignation and an employee resigning at their own initiative is narrow, it is a line which 
must be closely drawn and observed (Doumit v ARM Engineering Construction Pty Ltd 
(AIRCFB, Munro J, Duncan DP, Merriman C, 9 December 1996) Print N699 12). 

50 The legal test for determining whether a resignation has been forced is summarised in the 
decision of O’Meara v Stanley Works Pty Ltd [2006] AIRCFB PR973462 (11 August 2006) 
(O’Meara) as follows:  

‘(there must be) some action on the part of the employer which is either intended to 
bring the employment to an end or has the probable result of bringing the 
employment relationship to an end’. And further, ‘in determining whether a 
termination was at the initiative of the employer an objective analysis of the 
employer’s conduct is required to determine whether it was of such a nature that 
resignation was the probable result or that the… [employee] had no effective or 
real choice but to resign’. 

51 In effect, in order to show that he was (constructively) dismissed, the Applicant must show 
the resignation was, on an objective assessment, due to the conduct of the Respondent 
that was intended to bring about the end of the employment relationship or had the 
probable result of doing so.  

The Substantive Claim (the alleged ‘unfair’ dismissal) 

52 Guidance is provided in section 387 of the FW Act as to the factors that the FWC must 
have regard to in considering whether the circumstances regarding the cessation of an 
employment relationship is harsh, unjust or unreasonable. Relevantly, the section provides:  

In considering whether it is satisfied that a dismissal was harsh, unjust or 
unreasonable, the FWC must take into account:  

(a)   whether there was a valid reason for the dismissal related to the person's 
capacity or conduct (including its effect on the safety and welfare of other 
employees); and  

(b)   whether the person was notified of that reason; and  

(c)   whether the person was given an opportunity to respond to any reason 
related to the capacity or conduct of the person; and  

(d)   any unreasonable refusal by the employer to allow the person to have a 
support person present to assist at any discussions relating to dismissal; 
and  

(e)   if the dismissal related to unsatisfactory performance by the person--
whether the person had been warned about that unsatisfactory 
performance before the dismissal; and  

(f)   the degree to which the size of the employer's enterprise would be likely to 
impact on the procedures followed in effecting the dismissal; and  
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(g)   the degree to which the absence of dedicated human resource 
management specialists or expertise in the enterprise would be likely to 
impact on the procedures followed in effecting the dismissal; and  

(h)   any other matters that the FWC considers relevant.  

53 The onus of proof is on the Applicant to substantiate and demonstrate ‘unfairness’ on the 
balance of probabilities.  

54 Section 390(1) of the FW Act relevantly provides that the FWC may order a remedy (such 
as reinstatement or compensation) if the Applicant (a person who is protected from unfair 
dismissal) has been unfairly dismissed.  

55 However, section 390(3)(b) of the FW Act relevantly stipulates that compensation must not 
be awarded unless such an order is appropriate in all the circumstances of the case.  

56 Any potential compensation that may be awarded by the Commission is capped at 26 
weeks of the Applicant’s remuneration immediately before the dismissal (section 392 of the 
FW Act).   

THE RESPONDENT’S CASE  

The Jurisdictional Objection   

57 The Respondent submits that the Applicant was not dismissed but consciously resigned 
from his employment. In this regard:  

a. the Applicant had other options available to pursue any issues prior to 
contemplating resignation (heightened by the fact that the Applicant was on leave 
for a number of months and did not pursue these avenues);  

b. there is no evidence to indicate the acts or omission on the part of the Respondent 
were intended to or objectively ‘caused’ the cessation of the employment 
relationship; and 

c. it is apparent that the Applicant had considered his resignation for some time but 
still did not explore any alternatives to this course of action. 

58 The Respondent considers the following cases to be analogous and persuasive:  

a. In Ozaras v Toll Pty Ltd [2008] AIRC 333, an employee resigned during a 
disciplinary process. This was held not to amount to a dismissal as the employee 
had other reasons for wanting to end the employment relationship and the 
employer put no pressure on the employee to resign;  

b. In the case of Ann Clark v Australian Red Cross Blood Service [2013] FWC 3301, 
an employee resigned after being called into her manager’s office and being 
handed a letter which outlined performance concerns. The employee subsequently 
resigned prior to attending a meeting with management. The employee later cited 
bullying and harassment over the years or her employment. The FWC found that 
the employee’s conduct at the time of the resignation was at odds with an 
employee who has been forced to resign and held that no ‘dismissal’ had occurred;  

c. In Ashton v Consumer Action Law Centre [2010] FWA 9356, an employee resigned 
after being placed on a performance improvement plan and being dissatisfied with 
the manner in which a separate grievance was resolved by the employer. In finding 
that the employee was not ‘constructively dismissed’, the FWC noted: 
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i. the employee ‘saw everything through a prism’- no matter what was (or 
was not) implemented by the employer, the employee believed it was 
harsh and would result in termination (despite this not being the case); and 

ii. ‘It is not expected that employees will always be happy in their 
employment. Dissatisfied employees resign from their employment on a 
regular basis. That they were not satisfied with management’s actions or 
decisions does not mean that there was a constructive dismissal or that the 
actions of the employer, viewed objectively, left the employee with no 
choice but to resign’; and 

d. In Kylie Bruce v Fingal Glen Pty Ltd T/A Comfort Inn Adelaide Riviera [2013] FWC 
3941, an employee resigned from her employment citing that her salary was 
frequently paid late and that her employer had not paid her statutory 
superannuation payments.  In finding that the employee was not ‘dismissed’ at the 
employer’s initiative, the FWC held and stated ‘the failure of Fingal Glen to make 
timely wage payments goes to the competence and credibility of Fingal Glen and 
clearly created the circumstances which prompted Ms Bruce to resign her 
employment. However the test goes beyond simply explaining a logical basis for 
the resignation’. Ultimately, the FWC:   

i. was not persuaded that resignation was the only option open to the 
employee and other initiatives were at the employee’s disposal (including 
seeking a potential resolution or redress through a number of channels); 
and, 

ii. held that while the employee ‘was clearly entitled to be annoyed and 
disillusioned at Fingal Glen’s behaviour’, the FWC was not satisfied that 
the employer’s conduct ‘was of such a magnitude that, without the 
commencement of enforcement initiatives, it can be described as leaving 
Ms Bruce with no choice other than to resign’. 

The Substantive Claim (the alleged ‘unfair’ dismissal) 

59 The Respondent submits that the termination of the relationship would not be considered 
‘harsh, unjust or unreasonable’ in the sense that:  

a. the grievances allegedly held by the Applicant were not specifically directed at him; 

b. the Applicant appears to have misconstrued or misunderstood the circumstances 
surrounding the events which allegedly comprise the ‘bullying, harassment and 
intimidation’ by Mr Lose; 

c. the actions of Mr Lose constitute reasonable management action;  

d. the Applicant appears to have taken exception to broader initiatives that were 
being implemented at the Store and perceived them to be personal (despite the 
fact they were not); 

e. the Applicant had a ‘difficult’ demeanour in which he was unable to appreciate 
matters from other perspectives and was unreasonably resistant to any changes 
implemented by his superiors; and 

f. the Applicant did not make any proactive attempts to mitigate or alleviate any 
alleged issues he may have had at the Store.  

60 While the Applicant appears to infer or attribute certain meaning to alleged events or 
interactions, the Respondent submits that this is not a persuasive or balanced view on the 
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relevant matters. In this regard, the Applicant appears to have been selective in the level of 
detail provided in support of the Application and fails to provide a holistic assessment of the 
circumstances.  

61 Respectfully, the Respondent submits that whilst the Applicant believes he was subject to 
bullying, harassment and intimidation, this belief is not supported on an objective 
assessment of the evidence.  

62 The Respondent submits the actions taken by Mr Lose were within the scope of 
‘reasonable management action’. In this regard, the Respondent notes the following 
comments of the FWC in the decision of Sun [2014] FWC 3839 at 112:  

‘(employers need) to make necessary decisions to respond to poor performance or 
if necessary take disciplinary action and also effectively direct and control the way 
work is carried out… it is reasonable for employers to give fair and constructive 
feedback on a worker’s performance’.  

63 To the extent that the Applicant has asserted a multitude of historic WHS issues 
(presumably inferring that this contributed to the Applicant’s decision to resign), the 
legitimacy of these alleged issues are undermined by the fact the Applicant did not 
escalate these matters and held himself out to be an experienced or knowledgeable ‘Safety 
Representative’.  

64 The Respondent is satisfied that it has a robust and dynamic WHS management system 
that seeks to eliminate risks to health and safety so far as is reasonably practicable. In this 
regard, the Respondent adopts a diligent approach to identifying and assessing potential 
risks as well as implementing any appropriate controls. 

65 Accordingly, the Respondent denies that it ‘caused’ the Applicant’s resignation or that the 
circumstances surrounding the cessation of the employment relationship would be 
considered unfair.  

Conclusion 

66 In view of the above, the Respondent respectfully submits that the Application should be 
dismissed.  

67 In the alternative, and in the unlikely event that it is found the Applicant has been unfairly 
dismissed, the FWC should refrain from implementing any remedy on the basis it is not 
warranted in the circumstances.  

REMEDY 

68 The Respondent denies that the Applicant is entitled to any remedy in relation to the 
Application.  

Reinstatement  

69 The Respondent notes the Applicant is not seeking reinstatement. For the avoidance of 
doubt, the Respondent maintains reinstatement is not appropriate in any event due to 
evident and irreparable loss of trust and confidence.  

70 It is accepted that trust and confidence is a necessary factor in any employment 
relationship (Australasian Meat Industry Employee’s Union v G&K O’Connor Pty Ltd [2000] 
FCA 627). Further, where parties are hostile and there is evident conflict which could 
disrupt the operational functionality of the business, reinstatement will not be an 
appropriate remedy (Nguyen & Le v Vietnamese Community in Australia t/a Vietnamese 
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Community Ethnic School South Australia Chapter [2014] FWCFB 7198). 

71 The Respondent respectfully submits that reinstatement would not be feasible or 
appropriate in view of the evident lack of mutual trust and confidence between the parties.  

Compensation 

72 In the unlikely event the FWC finds the dismissal to be unfair, the Respondent notes the 
factors relevant to determining any order for compensation as set down in section 392(2) of 
the FW Act.  

73 Section 392(2) of the FW Act is to be considered in conjunction with principles enunciated 
in Sprigg and Paul’s Licenced Festival Supermarket (1988) 88 IR 21. 

74 In effect, in determining whether compensation is appropriate and/or the quantum of any 
potential compensation, the FWC is to consider: 

a. the remuneration the Applicant would have received, or been likely to have receive, 
if the employer had not terminated their employment; 

b. a deduction of any monies earned since the termination, with the failure of the 
Applicant to mitigate his loss potentially leading to a reduction in the amount of 
compensation awarded; 

c. any contingencies that may reduce the amount of compensation; and 

d. the impact of any relevant taxation.  

75 As previously stated, the maximum compensation that is available in relation to the 
Application is 6 months’ (26 weeks’) pay. Notwithstanding this, the Applicant is seeking 2 
years’ pay. In addition, the Respondent notes that the maximum compensation available in 
connection with the Application is generally reserved for the most serious or egregious 
examples of ‘unfair dismissal.  

76 It is the respectful submission of the Respondent that when the relevant circumstances are 
weighed up, this would negate or mitigate against an order for compensation in favour of 
the Applicant. In this regard: 

a. the Applicant has not demonstrated any attempts to mitigate his alleged loss (i.e. 
while employed or subsequently); 

b. the Applicant’s own conduct and behaviour contributed to and prompted the 
cessation of employment; and 

c. it is unlikely that the Applicant would have remained in employment with the 
Respondent for an extended period of time. 

77 In the decision of Nash Wong v Taitung Australia Pty Ltd [2016] FWC 7982, the FWC 
found that an employee had been unfairly dismissed. Notwithstanding that reinstatement 
was not ordered, the FWC held that the quantum of any compensation potentially available 
or able to be awarded to the employee should be reduced to zero due to the employee’s 
contribution to the circumstances.  

78 The Respondent submits the conduct of the Applicant is also not without blame and that in 
applying the principles in the above case, even if the Applicant were found to have been 
unfairly dismissed, compensation should not be awarded.   
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OTHER MATTERS 

Submissions on the Application and supporting materials  

79 The Respondent respectfully submits that the evidence relied upon by the Applicant is 
essentially self-serving and includes a range of documents that are irrelevant to issues in 
dispute in these proceedings.  

80 In addition, the Respondent questions the legitimacy and credibility the evidence of Cheryl 
Wilesmith and Ray Plater lodged by the Applicant noting:  

a. they contain incorrect basic information (such as the spelling of their names); and  

b. the matters alleged within their statements have not previously been raised by 
either of them to the Respondent in any formal or express manner.  

Suppression / Non-Disclosure Order  

81 The FWC has powers under section 593 and 594 of the FW Act to order certain information 
be treated as confidential and not be disclosed. Specifically, the Respondent submits that 
the Applicant should be precluded from disclosing the materials he has lodged or may 
subsequently lodge in connection with the Application.   

82 While the default position is that the FWC (and other Courts and Tribunals) operate in the 
interests of ‘open justice’, it is generally accepted that orders may be made for the sensitive 
treatment of information if there is the potential of damage to a material or private interest 
of a party (Seven Network (Operations) Limited & Ors v James Warburton (No 1) (Seven 
Network) [2011] NSWSC 385).  

83 In Sidney v Employsure Pty Ltd [2016] FWC 2009, the following principles were applied in 
considering orders pursuant to section 594 of the FW Act:  

‘Considerations of open justice and the administration of justice are clearly relevant 
to the exercise of discretion to make an order under section 594(1) of the Act. 
However, these considerations are not to be applied in a vacuum and need to be 
considered in the context of the express power to prohibit or restrict publication of 
certain material having regard to its confidential nature or for any other reason and 
the circumstances of a particular case.’  

84 In the circumstances, the Respondent submits that consistent with these principles, the 
FWC should exercise its discretion and order the non-publication of the materials lodged in 
these proceedings. In this regard, the Respondent submits that this appropriate for the 
following reasons:  

a. the Applicant has retained a ‘Deed of Licence Agreement’ between the 
Respondent and a local council outlining commercially sensitive matters (including 
licensing fees implemented by the third party council); 

b. the Applicant is advocating information about particular classes of employees that 
may cause them distress or otherwise insight negative feelings towards them by 
other people;  

c. the Applicant has made a number of assertions that are not factually accurate and 
their release may be particularly detrimental to the Respondent’s brand and 
operations; and 

d. the assertions made by the Applicant regarding his view on matters such as WHS 
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may unnecessarily cause concern or impact other employees at the Store.   

Costs  

85 Section 611(1) of the FW Act stipulates that the default position in proceedings before the 
FWC is that parties should bear their own costs. However costs can be awarded pursuant 
to section 611(2)(b) and section 400A of the FW Act where a party has: 

a. pursued or maintained an application that has no reasonable prospects of success; 
and/or 

b. caused the other party to incur costs due to an unreasonable act or omission in 
connection with the conduct or continuation of the matter.  

86 The Respondent respectfully submits that the conduct of the Applicant in the conduct of 
these proceedings warrants an order for costs. In this regard, the Respondent intends to 
rely upon the decision of the FWC in Colin Ferry v GHS Regional WA Pty Ltd t/as GHS 
Solutions [2016] FWC 3120 in support of an order for costs in the Respondent’s favour.  

 

 

 

Nicole Barclay  

Employee Relations Specialist – NSW/ACT   

Woolworths Ltd (the Respondent)  

22 February 2017 
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